Schriften zum Strafvollzug, STy

%,
S o,
Jugendstrafrecht und zur /b .. 2
. . . = e o
Kriminologie B B | o 4
o AT %6 ° o
Herausgegeben von Prof. Dr. Frieder Diinkel o S N .
Lehrstuhl fiir Kriminologie an der % /) || e’ (0| ¢ §
Ernst-Moritz-Arndt-Universitdt Greifswald 4 >
Band 36/3

Frieder Diinkel, Joanna Grzywa,
Philip Horsfield, Ineke Pruin (Eds.)
in collaboration with

Andrea Gensing, Michele Burman
and David O’Mahony

Forum Verlag Godesberg




Schriften zum Strafvollzug,
Jugendstrafrecht und zur
Kriminologie

Herausgegeben von Prof. Dr. Frieder Diinkel

Lehrstuhl fiir Kriminologie an der
Ernst-Moritz-Arndt-Universitdt Greifswald

Band 36/3






Frieder Diinkel, Joanna Grzywa,
Philip Horsfield, Ineke Pruin (Eds.)

in collaboration with
Andrea Gensing, Michele Burman
and David O’Mahony

Juvenile Justice Systems in Europe
Current Situation and Reform Developments

Vol. 3

The project was funded by the European Commission, Justice and
Home Affairs (JLS/2006/AGIS/168) and the Ministry of Education,
Science and Culture of the Federal State of Mecklenburg-Vorpommern
with the support of:

Ernst-Moritz-Arndt-University of Greifswald (Germany),

Fundacién Diagrama, Murcia (Spain), and

Don Calabria Institute, Verona (Italy)

2nd revised edition

MG 2011
Forum Verlag Godesberg



Bibliographische Information der Deutschen Nationalbibliothek

Die Deutsche Nationalbibliothek verzeichnet diese Publikation
in der Deutschen Nationalbibliografie; detaillierte bibliografische
Daten sind im Internet iiber http://dnb.d-nb.de abrufbar.

© Forum Verlag Godesberg GmbH, Mdnchengladbach

Alle Rechte vorbehalten.

Monchengladbach 2011, 2. iiberarbeitete Auflage (Erstauflage 2010)
DTP-Satz, Layout, Tabellen: Kornelia Hohn

Institutslogo: Bernd Geng, M. A., Lehrstuhl fiir Kriminologie
Gesamtherstellung: Books on Demand GmbH, Norderstedt

Printed in Germany

ISBN 978-3-936999-96-9 (Gesamtwerk, Band 36/1 bis 36/4)
ISSN 0949-8354



Contents

Volume 1
Preface to the second edition ...................cooovvvveiiiiiiiiiiiiiiieneeenen,

Introductory chapters ...

1. Introduction
Frieder Diinkel, Joanna Grzywa,
Philip Horsfield, Ineke Pruin ............cc.coovevveeiieeeeecieeeeieeeeseesseenens

2.  The role of non-governmental organisations in juvenile
justice: The “Don Calabria Institute” (Italy) and
“Diagrama Foundation” (Spain)

Alessandro Padovani, Sabrina Brutto, Francisco Legaz .....................
3. Supporting cooperation and information exchange: The
International Juvenile Justice Observatory

CEdric FOUSSATA .........oovoeeeiiiiiiieeeeiiiieeeeeeeeeieeee et eaaeeee s

CoUuntrY FEPOTLS ...t e
4. Austria

Arno Pilgram, Karin Bruckmiiller, Giinter Stummvoll ........................

5. Belgium

Jenneke Christiaens, Els Dumortier, An NUYIERS ............coceeeverrvennen.

6. Bulgaria

Krassimir Kanev, Daniela Furtunova,
Polina Roussinova, Yordanka BeKirSKQ ...........cccooeeeeeeeeeeeeeeeeeeeeeeeeennn.

7. Croatia

TGOV BOJAMIC ...ttt

11



VI

8. Cyprus
DeSpina KYPFriQHOU ..........cccuveecueeeiiiesiieeiieeieeeieesieesaeesveeseveesveensneens 223
9. Czech Republic
Helena Valkova, Jana Hulmakova .................ccoeveeeeeeeeceeceniceennennnennns 253
10. Denmark
ANette SOrGaATd ...........ocvvevueeeeeecieeieeeeeeeete et 305
11. England/Wales
JAMES DIGNAN ..ottt et aee st e e aee s 357
12. Estonia
Jaan Ginter, Jaan SOOtAk ... 399
13. Finland
Tapio Lappi-SePppala ...........cccoceevieviiiieiiieiiesieeeeee e 423
14. France
Joceline Castaignéde, Nathalie Pignoux ............ccccccevcvevcveveecennnnnns. 483
Volume 2
15. Germany
Frieder DUnkel ............coooceeoeeeieiieeiece et 547
16. Greece
ANGELIRA PISElA .......ooeveeeeeeeeeeeeeeeee ettt 623
17. Hungary
Erika Varadi-CSema ............ccoevvevveeieiieieeieeiesieeieecie e sanennas 671
18. Ireland

DermoOt WAIST .....coccveeeoeeeeeeeeeeeeee e 721



VII

19. Italy

Alessandro Padovani, Sabrina Brutto, Silvio Ciappi .............cccu.... 765
20. Kosovo

Dierk HElMKCR ...........oooeeeeieeeieeeeeeeeeee e 803
21. Latvia

ANAFejS JUAINS ...t 833
22. Lithuania

Gintautas SARALAUSKAS .........ccc.oooveeeeieeeiiiieeeeeeeeeeeee e 871
23. The Netherlands

Anton M. van Kalmthout, Zarif Bahtiyar ............cccccvvevveecenoeeoeeneene. 911
24. Northern Ireland

David O’ MaROny .......cccccoeoiioeiiiiiiiiieiieeeeee et 957
25. Poland

Barbara Stando-Kawecka .................oooovveeiiiiiieciiiiniiiiieeiiiieeneeeeeens 991
26. Portugal

Anabela Miranda Rodrigues, Antonio Duarte-Fonseca .................... 1027
Volume 3
27. Romania

ARAPreq PATOSANU ........ccuveeeeeeecvieeereeeciee et eeee et eeveeeereeeereeeveeenee s 1077
28. Russia

NIkOlQT SRCREAFIN ... 1115
29. Scotland

Michele Burman, Jenny Johnstone,
Alistair Fraser, Fergus McNeill ..........c.ccocovcivvinoiniianiiinieneneene 1149



VIII

30. Serbia
MEIAT SKUTIC oottt

31. Slovakia

Helena Valkova, Jana Hulmdkovd,
Miroslava ViABIOVA ...............oouueeeeeeiiiiiiiiiiiiiiieeeeeeeeeeee e

32. Slovenia

Katja FilIDCIC ...cc.ooiuiiiiiiiiiiiiiiee ettt

33. Spain

Esther Giménez-Salinas, José Luis de la Cuesta,
Bernat Castany, Isidoro BIAnco ............cccoovoeeeeeceeeieieeceeeeeeeeene

34. Sweden
Rita HAverkamp ............cccccccoiviniininieiiiniciinineneeeeeeeee e

35. Switzerland

Dieter HED@ISCI ...........oooeeeeeeeeeeeeeeeeeeeeeee et

36. Turkey
Frisun SOKullu-AKiNCT ............oooovveeeiiiiiiiiiiiiiiiiieeeeeeeeeeee e

37. Ukraine
Maryna Zaiking ..............ccoeceeeeeeeeieiieeeeceee et

Volume 4

Comparative analyses ...........cccccoviiiniiiinieiiniieneeeec e,

38. The scope of juvenile justice systems in Europe

TNEKE PFUIM ...ttt
39. Young adult offenders in the criminal justice

systems of European countries

Frieder Diinkel, IN@KE PrUIN ...........eeeeeeeeeeeeeeeeeeeeeans



IX

40.

41.

42.

43.

44.

45.

Jurisdiction and characteristics of juvenile criminal
procedure in Europe

ANArea GENSING .......occvveeeeeieeeeieeceeee ettt sae e e
Sanctions systems and trends in the development

of sentencing practices

Frieder Diinkel, Ineke Pruin, Joanna Grzywa .............ccccceeeeeeeeeene.
Developing mediation and restorative justice for

young offenders across Europe

Jonathan Doak, David O’Mahony ..............ccecceeveeeieeneeeeecesrennennns

Juvenile offenders in preliminary or pre-trial detention

Frieder Diinkel, Bastian Dorenburg, Joanna Grzywa .......................
Juvenile imprisonment and placement in institutions for
deprivation of liberty — Comparative aspects

Frieder Diinkel, Barbara Stando-Kawecka .............oooueeeveeeveeeeeneni.
Juvenile justice in Europe — Legal aspects, policy trends and
perspectives in the light of human rights standards

Frieder Diinkel, Joanna Grzywa,

Ineke Pruin, ALCHKG SELiM .....ooooveeeeeeeeeeeeeeeeeeeeeeee e eeeeeeeeens

About the authors ....................oooeiiiiiieee e






Romania 1077

Romania

Andrea Parosanu

1. Historical development and overview of the current
juvenile justice legislation

The first Criminal Code of Romania from 1865 made reference to juveniles in
Section VI “Reasons for Sentence and Mitigation of Punishment”. It tied in with
ordinances from 1850 and stipulated that children between 8 and 15 years were
criminally responsible if they had been aware of the consequences of their
actions. However, it was assumed that children of this age group had no
conscience of doing wrong. If the court provided counter-evidence that the
juveniles were aware of the wrongfulness of their actions, they were held
criminally responsible. The age group of 15 to 20 year olds was fully criminally
responsible, although the fact that they had not reached majority yet was a
reason for mitigation of punishment.! One of the basic principles of the Criminal
Code was that all measures and penalties imposed on juveniles were of an
educational nature, not punitive.

In 1936, a new Criminal Code was enacted, which raised the age of criminal
responsibility to 14 years.2 New terms with regard to minors were introduced,
such as child (copil) for those aged 10 to 14 years and young adults (adolescent)
aged 14 to 19 years. Minors of the age group 14 to 19 years were only
criminally responsible where they acted with discernment.3

1 Art. 62 Criminal Code of 1865.
2 Art. 138 Criminal Code of 1936.
3 Art. 139 para. 2 Criminal Code of 1936.
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For juveniles who were not conscious of having acting wrongly the law pro-
vided educative, preventive, custodial and protective measures.4 In case the
court assessed that juveniles were aware of doing wrong when they had
committed an act, safety measures like supervised freedom, re-educational
measures or imprisonment could be ordered.>

In 1938, the penal law was amended and the age of criminal responsibility
was lowered from 14 to 12 years. Furthermore, the term minor was introduced
and replaced the terms child and adolescent and referred to all those who had not
reached the age of 18 years. The law introduced a distinction between the group
of 12 to 14 year olds, who were assumed to be unaware of doing wrong, and the
group of 15 to 18 year olds, who were criminally responsible and treated like
adults, but who could receive mitigated sentences.

In 1969, the penal law was reformed once more and referred again to the age
limits of the 1936 Criminal Code. Criminal responsibility began at the age of 14
years, and a differentiation was made in the law between the age group of 14
and 15 year olds and the group of 16 to 18 year olds. The former were held
criminally responsible if it was proven that they had shown judgement while
committing an offence. As of the age of 16, youngsters were held fully criminally
responsible.

The Law of 1969 extended the catalogue of educational measures on the one
hand, but intensified sentences on the other. A maximum penalty was not de-
termined, and penalties for juveniles were only reduced by one third. Although
imprisonment was only imposed for heavy crimes, its use was not consistent
with the socio-political conditions and shifting awareness within wider society.6

In 1977, Decree No. 218/1977 led to a significant change in the field of
juvenile justice. The new regulation stipulated that imprisonment was abolished
for all juveniles aged 14 to 18 years and introduced a wider range of educational
measures.

Furthermore, the law made a distinction between non-custodial measures,
such as supervision through the labour collective or school, and custodial measures
like admission to a special school for work and re-education. Supervision through
the labour collective or school meant that juveniles had to comply with
determined instructions, supervised by the persons responsible for them and by
their tutors. Where a juvenile’s behaviour improved, the team could terminate
the educational measure. Supervision was ordered for an indeterminate period
but ended when the juvenile reached the age of 18 years. The measure of
admission to a special school for work and re-education was ordered for a
determinate period of between two and five years.

4 Art. 140 Criminal Code of 1936.
5 Art. 141 Criminal Code of 1936.
6 Basiliade 1986, p. 1163.
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Even though the political regime intended to reintegrate juveniles into so-
ciety through work, the 1977 reform can be characterized as a liberal penal
model. However, the reform was impeded by societal and economic conditions
in the society of Romania that was not morally prepared to support the reform.”
In practice, the special schools for work and re-education were criticized for
their poor economic conditions and lack of qualified staff. Furthermore, no
differentiation was made regarding the severity of offending or mental and
physical disturbances.

Following societal changes after the 1989 revolution, in 1992 the legislator
abrogated the ordinance of 1977 and returned to the regulations of 1969.8 As a
result, prison sentences were reintroduced for 14 to 18 year old juveniles.

After 1990, the Romanian legislator oriented itself towards international
conventions like the United Nations Guidelines for the Prevention of Juvenile
Delinquency (Riyadh Guidelines),” the United Nations Minimum Rules for the
Administration of Juvenile Justice (Beijing Rules)!0 and the United Nations
Standard Minimum Rules for Non-Custodial Measures (Tokyo-Rules).I1 In
1996, with regard to provisions concerning minors, penal law was amended and
the catalogue of educational measures was again extended.!2 Among others, the
new Law provided that the educational measure of supervised freedom could be
combined with certain obligations stipulated by law, such as community service.

At present, no independent juvenile justice law exists in Romania. One
chapter of the Criminal Code contains provisions regarding minors.!3 Sanctions
for juveniles are divided into educational measures (masurile educative) and
penalties (pedepsele pentru minori).

Juveniles are criminally responsible at the age of 14 years. Penal law
differentiates between the age group of 14 and 15 year olds and the age group of
16 and 17 year olds. 14 and 15 year olds are criminally responsible if they
commit a criminal act with discernment. 16 and 17 year olds are fully criminally
responsible. Educational measures and penalties are to be applied to all juveniles
who offend with discernment. There are no special provisions in Romanian penal

7 Stanoiu 1994, p. 8-9.
8 Law No. 104/1992.

9 The United Nations Guidelines for the Prevention of Juvenile Delinquency (Riyadh
Guidelines), Resolution No. 45/112, 1990.

10 United Nations Standard Minimum Rules for the Administration of Juvenile Justice
(Beijing Rules), Resolution no. 40/33, 1985.

11 United Nations Standard Minimum Rules for Non-Custodial Measures (Tokyo Rules),
Resolution no. 45/110, 1990.

12 Law No. 140/1996.
13 Chapter V, Criminal Code.
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law that are specifically applicable to young adult offenders. For them, the same
provisions apply as for adults.

Children up to the age of 14 years are not criminally responsible, and
consequently they can be subjected only to protective judicial or administrative
measures. The Law on the Protection and Promotion of the Rights of the Child
(Law No. 272/2004) regulates measures designed for children who are under the
age of penal responsibility and who commit offences, as well as for juveniles in
need of protection.!4 The legal groundwork for Law No. 272/2004 can be found
in the Law on the Protection of Minors of 1970. It provided for protective
measures of an educational character that were enforced by local commissions
for children who were not criminally responsible.l5 Law No. 272/2004 is
oriented on the United Nations Convention on the Rights of the Child and places
a strong focus on the child’s best interest. It provides for special dispositions
regarding family care, foster family care, placement in a shelter, assistance and
support, and day care services. The child welfare system has improved
significantly since the revolution of 1989, shifting from an institutionalized to a
family based system. Before 1989, pro-natality politics under the communist
regime had led to a growing number of children. The State created special
institutions (generally named “orphanages”) to accommodate and cater for children
whose parents could not afford to raise them. As a result, all over the country
large institutions were established, characterized by a lack of qualified staff and
poor economic conditions, replacing traditional patterns of child welfare. In 1990,
an estimated 100,000 children were in such institutions.!6 The number of
children living in institutions or family-type care dropped to almost 78,000 in
2006, with about one third of that figure living in institutions.l7 After 1989, many
institutions were closed, new forms of residential care were established and the
number of children placed in foster care has been increasing over the years.

2. Trends in reported delinquency of children, juveniles and
young adults

When one looks at developments before 1989, it can be seen that the number of
police registered minors was comparatively low. A phase of increased registered
juvenile delinquency can be observed between 1980 and 1989, reaching its peak
in 1985 with 8,600 police registered juveniles, including a significant number of

14 Law No. 272/2004.
15 Law No. 3/1970.

16  National Authority for the Protection of the Child’s Rights. For information, visit their
website at: www.copii.ro/content.aspx?id=66.

17 See UNICEF 2006.
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street children and institutionalized children.!8 The phenomenon of street children
and institutionalized children are some of the characteristics that influenced
juvenile delinquency in transitional Romania after the revolution.!9 In the
following years, the number of police registered juveniles declined considerably,
also due to the practice on behalf of the prosecution to charge fewer juveniles in
order to create statistics corresponding to communist ideologies.

Regarding the dynamics of juvenile delinquency in the period of transition,
statistics indicate a significant increase in the number of police registered minors
(see Table 1). The number of minors increased from 2,868 in 1989 to 5,490 in 1990
and to 9,909 in 1991. Also, the share of minors among all persons investigated by
the police doubled from five percent in 1989 to ten percent in 1991. The number
of young adults aged 18 to 21 years rose from 6,127 in 1989 to 7,084 in 1990,
and reached 11,002 in 1991.20

There was continuous growth in the number of registered crimes committed
by minors from 1989 to 1998, peaking in the period from 1996 to 1998. The
number of investigated minors increased almost fourfold from 1990 to 1997. After
1998 the number of investigated juveniles decreased, slightly increased in 2001 and
dropped in the following years, remaining relatively stable in recent years.

Table 1: Number of children, juveniles and young adults
registered by the police

Year |Total persons| Offence |[Children up| Minors |Young adults
registered by | rate* to 14 years | 14-17 years | 18-30 years
police of age old old
1990 56,282 422 --- 5,490 25,941
1991 97,248 601 - 9,909 42,684
1992 106,255 635 --- 10,371 46,238
1993 163,367 965 2,281 14,279 63,757
1994 174,765 1,043 2,381 16,231 70,905

18  Radulescu, Sociologia problemelor sociale ale varstelor, 1999, cited in Grecu/Radu-
lescu 2003, p. 349.

19  Communist politics forbidding abortions (since 1966) and contraception led to a high
number of abandoned children in Romania. ‘Street children’ is the term for all homeless
children who run away from their families and who work, live and sleep in the streets,
children who have been neglected, abused or misused by their families, or children who
spend most of their time on the streets begging, but live with their families. Due to
numerous projects after 1989, many children could be reintegrated into society.

20  Brezeanu 1994, p. 62, 88, 113.
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Year |Total persons| Offence |Children up| Minors |Young adults
registered by rate* to 14 years | 14-17 years | 18-30 years
police of age old old
1995 196,876 1,310 3,167 17,234 80,000
1996 211,138 1,423 3,437 18,317 87,421
1997 249,779 1,601 5,388 22,118 100,933
1998 263,939 1,774 6,871 20,511 102,500
1999 239,346 1,619 730 15,389 92,080
2000 240,344 1,577 637 15,874 94,634
2001 247,727 1,519 503 16,510 94,885
2002 230,850 1,432 464 15,206 83,525
2003 206,766 1,274 378 13,583 73,605
2004 185,270 1,069 410 14,698 65,527
2005 170,563 963 616 14,637 62,831
2006 188,786 1,077 491 14,292 67,238
* Offences registered by the police per 100,000 inhabitants.

Sources: Romanian Statistical Yearbook 2006, 2007.

The total number of prosecuted minors increased after 1989, having more
than doubled by 1991. In 1997, the figure was more than three times higher,
peaking in that year at 13,674 charged minors. After 1997, the number
decreased nearly continuously to 4,613 by 2007 (see Table 2).

The increasing number of prosecuted minors since 1989 is also reflected in
the constantly growing share of juveniles among all charged persons. In 1989,
minors accounted for 6.6% of all charged persons, reaching 11% in 1999 and
rising to 13% in 2005. In recent years, this proportion of charged juveniles has
dropped to almost 10%.

In the period between 1989 and 2007 most registered offences were property
related, especially theft and robbery. The overwhelming majority of registered
juveniles were charged with theft, accounting for 80% of all charged juveniles in
1997 and 66% in 2007. The absolute number of registered juveniles charged
with theft increased continuously from 1989 to 1997. It was almost three times
higher in 1993 compared to 1989, and had increased more than fourfold by
1997, with 11,010 registered minors being charged with this offence. After
1997, the number decreased continuously to one third by 2007.

Regarding robbery, a similar tendency could be observed in the years
following 1989. Compared to 1989, in 1990 the number of minors charged with
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robbery had doubled, was even four times higher in 1991 and almost six times
higher in 2005. After 2006, when the number of minors charged with robbery
was at its highest level with 1,102, it dropped considerably to 558 in 2007.

The majority of cases of theft and robbery were committed by gangs.2! In
general, a growing number of offences committed by minors acting in groups
can be observed in Romania. Most minors offend in complicity with adults and
only in fewer cases with other minors.

Since 1989, the number of registered offences against life and bodily
integrity has also increased. In 1989, 369 juveniles were charged with offences
against life and bodily integrity, increasing to 617 in 1991 and peaking at 620 in
1997. Following a significant decrease in the number of accused minors in 1999
(460) the number again increased in 2007, reaching levels similar to the state of
affairs of 1997. Regarding murder and sexual offences such as rape, there have
been no significant changes over the last years. After a rise in the years
following 1989, the number of offences declined, only to increase again after
2000. The number of murders increased slightly from 1989 to 1991 and then
dropped by half by 1999. Since then, the levels of such offending have increased
and remained stable in recent years. The share of minors among all persons
charged with murder increased slightly from 4.5% in 1990 to 6.2% in 2005.22

Regarding cases of rape, the number of charged minors rose significantly in
the years after 1989 and had almost tripled by 1991. Since then there has been
no clear cut trend, with the figures dropping to 78 in 1999, increasing again in
2002 and finally declining yet again to 107 in 2006. Overall, a sensitive increase
as regards the seriousness of violent crimes through the way of acting and
participation has been observed.

Other registered offences that minors were more commonly charged with in
the period in question were mainly battery, bodily harm, begging, vagrancy and
offences that bring harm to social life relations such as prostitution and insult.
As to prostitution, in the period from 1989 to 1999, juvenile prostitution made
up 18.8% of all juvenile delinquency on average.23 New patterns of crime
emerged especially after 2000, including possession of firearms, vandalism,
traffic offences, counterfeiting, drug related offences, human trafficking and
incitement to prostitution.

21 See Banciu/Radulescu 2002, p. 257.
22 Balica 2008, p. 190.
23 Coca-Cozma/Craciunescu/Lefterache 2003, p. 43.
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However, the registered increase in juvenile delinquency has been
influenced by a number of factors and can serve only as an orientation. When
comparing the qualitative and quantitative aspects of delinquency in Romania
before and after 1989, it should be taken into consideration that official judicial
statistics differ in communist and post-communist Romania. Under the
communist regime, judicial statistics were not published and real tendencies in
juvenile delinquency were kept secret.24 Furthermore, the phenomenon of
juvenile offending was euphemized, because the dimension of criminality was
filtered slightly by certain factors that were introduced (for instance amnesties,
see below).25 Due to the lack of transparency of statistical data there were only
few studies on trends in the delinquency of juveniles and adults. Therefore, it
should be pointed out that it is difficult to accurately compare the evolution of
juvenile delinquency before and after 1989. Moreover, judicial statistics do not
reflect the real phenomenon of juvenile delinquency in its whole dimension.
There are no studies about self-reported delinquency in Romania. So the official
registered data cannot be put into perspective as in many other countries that use
these methods.

The growing number of registered offences has to be seen in the light of
societal transformation. The revolution in 1989 led to drastic changes in
Romania, including growing social and economic discrepancies. The gap
widened between a small number of persons who quickly accumulated wealth in
a short period, and the majority of the population that was economically
disadvantaged. Societal instability in post-revolutionary Romania was one of the
factors that led to a rise in criminality. The national crime rate increased from
194.5 per 100,000 inhabitants in 1988 to 699 in 1992.

The Romanian population has faced tremendous socio-economic changes,
characterized by unemployment, inflation, high levels of corruption, social
marginalization and a decline in the system of social protection. About 70% of
the economically active population were affected by the socio-economic
transition process and had to change their work-place and occupation.26
Particularly young people were exposed to a high rate of unemployment, which
exceeded 20% in 2005.27

24 See Basiliade 2006, p. 237. In this sense, a study conducted by a multidisciplinary team
(George Basiliade, Stefania Simionescu, Ancheta sociala in sistemul probatiunii
judiciare, Consfatuirea Nationala de Medicina Legala, 29-30 June 1964) to analyze the
bio-psychosocial components of the personality of the minor offender, was interrupted
by representatives of the former General Prosecutor’s Office because the content of the
study was considered an attempt to introduce principles of “bourgeois sciences” in
Romania, such as criminology or criminal sociology.

25  See for instance Stanoiu 1994, p. 10.
26  UNDP 2003-2005, p. 8.
27  Ibid, p. 25.
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Increasing criminality is especially attributed to a declining influence of social
control institutions such as the family, school or labour collective. Economic
reforms had a considerable impact on families, resulting in a higher degree of
poverty, domestic violence, deterioration of education, child abuse and family
breakdown.28 Poverty increased in Romania, especially during the economic
recession from 1996 to 1999, reaching its peak in 2000 and then subsequently
stabilizing in the following years.29 The poverty rate among children is particularly
high. In 2006, about one quarter of all children were living in poverty.30

Another reason can be seen in the fact that the legislator failed to create a
legal framework to adequately respond to new forms of delinquency that began
to emerge after the revolution.3! Reforms in the field of juvenile justice, such as
the new Criminal Code, occurred relatively late.

Furthermore, it is worth mentioning that from 1988 to 1990 a large number
of incarcerated persons were released, which could also have had an influence
on the offending rate. In 1988, on the basis of an Amnesty Decree (No.
11/1988), more than 90% of the prison population (adults and minors) were re-
leased, many of whom had been incarcerated for severe crimes. Following an
amnesty between 23 December 1989 and April 1990 (Decrees No. 3/1989 and
23/1990) during the revolution, over 70% of all incarcerated persons (including
minors) were released. Hence, among others, prisoners convicted for severe
crimes were released back into society, disturbing public safety during the
turbulent revolution.32

With regard to the personal and family background of juvenile offenders, a
study on behalf of UNICEF and the Romanian Ministry of Justice33 from
October 2003 to March 2004 revealed that out of 701 juvenile delinquents 84%
were of Romanian ethnic origin, eleven percent were Roma, two percent were
Hungarian, two percent were Turkish and one percent was German. Regarding
family environment and education, 55% of juvenile offenders had grown up in a
violent domestic environment. 16% of the minors had no education, 24% were

28  Grecu/Radulescu 2003, p. 348.
29  UNDP 2003-2005, p. 26.

30 UNICEF, Romania, Overview.
31  Brezeanu 1994, p. 175-176.
32 Brezeanu 2007, p. 61-62.

33 The study was performed with the technical assistance and financial support of
UNICEF Romania in partnership with the Ministry of Justice and with funds provided
by the Government of The Netherlands (MATRA Program). Contributions to the report
were made by the National Authority for Child Protection and Adoption, National
Institute of Criminology, Center for Legal Resources, Gallup International Romania and
Association Alternative Sociale lasi.
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drop-outs and 35% were pupils in 5th to 8th grade.34 In general, the majority of
juvenile offenders in Romania in the transition period from 1990 to 2000 lacked
familial socialization, characterized by running away from home, school
dropouts and also alcohol and lacquer abuse.35 In recent years, the number of
minors with deficiencies in family socialization has been on the rise again due to
an increasing number of children and minors who are left at home by their
parents who migrated for employment. In 2008, the number of “home alone
children” reached about 350,000,36 accounting for every tenth child and hence
increasing the number of children and juveniles in need of protection.

Regarding gender, the overwhelming majority of young offenders are male.
Female juvenile offenders make up only a small percentage. As the UNICEF
Study shows, 94% out of 701 offenders were male and 6% were female.37
Nevertheless, the percentage of female delinquents has slightly increased over
recent years, but crime rates are significantly lower compared to male juvenile
offenders. The majority of offences committed by girls are theft, bodily harm and
robbery. Overall, offences committed by girls tend to be less serious than those
committed by male minors.38

In terms of the age factor of juvenile delinquents, studies suggest that the
age of juveniles committing offences has been slightly decreasing in recent
years.39 The majority of juvenile delinquents are aged 16 and 17 years, followed
by the category of minors aged 14 and 15 years.40

The media report on increasing levels of juvenile delinquency and a rise of
female minor delinquents. The majority of journalists tend to generalize and
emphasize the sensational when reporting on minor offenders, without
mentioning the underlying causes of juvenile delinquency. It is worrying that
personal data (names, addresses) and pictures of the delinquent are published,
which clearly undermines regulations on the protection of children at risk.41

According to the UNICEF Study, the following offences were at the centre
of media reporting: robbery, burglary, theft, begging, drug use and dealing,

34  UNICEF 2005, p. 36-37.
35 Banciu 2007, p. 2.
36  UNICEF 2008, III. Data refer to the entire minor population (0 to 18 years old).

37  UNICEF 2005, p. 36. See also Micle/Liiceanu/Saucan 2007, p. 145. According to the
study, between 2002 and 2005 out of the total number of minor defendants 5.5% were
girls and 94.5% boys.

38  Micle/Liiceanu/Saucan 2007, p. 142-143.
39 See Micle/Liiceanu/Saucan 2007, p. 156; Banciu/Radulescu 2002, p. 265.
40  UNICEF 2005, p. 35; Banciu/Puscas 2006, p. 3.

41 The regulations on the protection of the child at risk forbid the publication of
compromising pictures, interviews or statements of children at risk.
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human trafficking and prostitution. Reports are brief and do not present detailed
causes or effects of the offences, mentioning personal data that infringe the
privacy rights of minors.42 Another study published in 2002 revealed that media
reports showed quite a consistent picture regarding property related offences in
comparison to official statistics, but over-estimated violent offending by young
people. The media pay more attention to very serious offences such as homicide
and rape and over-represent them compared to police statistics which indicate
far lower figures.43 In general, the media do not refer to the ethnicity of juvenile
offenders. According to the 2002 study, in just 3% of cases the ethnic origin was
mentioned and referred to as having been of Roma origin.44

3. The sanctions system

3.1 Informal sanctions

The Code of Criminal Procedure and the Criminal Code provide for the
suspension of criminal proceedings in cases in which the committed act does not
represent the social danger of an offence, for instance if the offence is too trivial
to justify prosecution. Suspension of criminal proceedings is legally based on
Article 10 of the Code of Criminal Procedure45 and Article 18" of the Criminal
Code, which provides for the removal of penal responsibility. In this case, the
prosecutor replaces penal responsibility with administrative responsibility and
applies an administrative sanction such as a reprimand.

As a further informal sanction in terms of diversion, victim-offender
mediation has emerged in recent years. The legal basis is the Law on Mediation
and the Organisation of the Mediator Profession.46 In 201047 the Code of
Criminal Procedure was amended and refers directly to mediation, providing
that criminal proceedings are to be suspended if a mediation agreement
according to the legal requirements has been reached.

The Law on Mediation provides for victim-offender mediation in a separate
chapter and is applicable both to minors and adults. It stipulates principles and

42 UNICEF (2005), p. 177.
43 Damboeanu 2002, p. 554.
44 Damboeanu 2002, p. 562.

45  The cases stipulated by Article 10 Criminal Code are for instance the act has not the
degree of social danger of an offence, the preliminary complaint is missing or has been
withdrawn, or the lack of one of the constitutive elements of an offence.

46  Law No. 192/2006.

47 The “Small Reform Law” No. 202/2010 was adopted in order to accelerate civil and
criminal proceedings.
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the procedure of mediation and determines standards regarding the formation
and the profession of the mediator. Mediators need to be authorized by the
Council of Mediation and subsequently enrolled in an officially approved list. A
mediator shall not be heard as a witness in a criminal procedure unless the
involved parties relieve a mediator of his/her professional discretion. The
process of mediation is voluntary for the parties. Participants are free to revoke
their agreement to assist mediation at every stage of the mediation process.

Regarding victim-offender mediation, the law stipulates, for the case that
mediation has been successful prior to the initiation of criminal proceedings, that
the victim is excluded from filing charges for the same offence later on. In case
mediation takes place after the criminal proceedings have been opened, the
process is suspended as long as the mediation process is still ongoing. The
mediator has the duty to inform the court about the result of mediation. If
victim-offender mediation is successful, the court will dismiss the case.

The use of mediation is limited to such offences where criminal action is
initiated upon prior complaint of the victim, or reconciliation of the parties
removes criminal liability according to criminal law dispositions. According to
the Criminal Code, such offences are battery or other forms of violence, bodily
harm, breaking and entering, seduction, theft upon prior complaint and similar
offences.

Unfortunately, the law does not provide for the involvement of police
officers, for instance to inform the victim of the possibility of victim-offender
mediation and to pave the way for a broader application thereof. Also, a further
obstacle for wider application could be the fact that the parties have to pay for
mediation services themselves.

3.2 Formal sanctions

Formal sanctions applicable to minors are listed in a special chapter in the
Criminal Code. As already mentioned above, there is no independent law on
juvenile delinquency in Romania. The Criminal Code contains a graded catalogue
of sanctions, divided into educational measures and penalties. Educational
measures are given priority over penalties, which shall only be applied if an
educational measure would not be sufficient for correcting the minor’s behaviour.
In choosing a sanction, the degree of social danger of the committed act, the
minor’s physical condition and degree of moral and intellectual development,
his/her behaviour, the conditions in which he/she lived and was raised, and
further aspects likely to characterize the minor shall be taken into account.

The Criminal Code sets out the following educational measures:

*  reprimand (mustrarea)

* supervised freedom (libertatea supravegheata)

*  admission to a re-education centre (internarea intr-un centru de reeducare)
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* admission to a medical-educational institution (internarea intr-un centru
medical-educativ)

A reprimand is intended to show a minor the degree of seriousness of his/her
criminal behaviour, and to advise him/her to adjust and improve his/her
behaviour. The measure can be seen as a warning for the juvenile that a more
severe measure or a penalty will be imposed should he/she re-offend. Reprimands
are pronounced by the court at the trial.

Supervised freedom means that the minor will be placed under special
supervision in order to watch closely over the minor in order to correct his/her
behaviour. Persons responsible for the supervision of minors are — depending on
the circumstances — the parents, foster parents, legal guardians, or, if they cannot
ensure satisfactory supervision, a trustworthy person, preferably a close relative,
or an institution legally authorized with the supervision of minors. The court
orders supervised freedom for the duration of one year, which means the
measure can be neither shortened nor extended and can thus not be imposed on
minors over 17 years of age. The measure ends no later than when the minor has
achieved majority. The court can decide that the juvenile shall fulfil one or more
of the following obligations:

* not to frequent certain places,

* ot to come into contact with certain persons,

* to carry out unremunerated activity in an institution of public interest
selected by the court for a duration of between 50 and 200 hours, not
exceeding three hours per day, after school and during holidays.

After issuing a measure of supervised freedom, the court shall inform the
minor’s school or place of work, and where applicable, the court chooses the
institution where the minor is to carry out the specified activity.

If the minor infringes determined rules, eludes supervision or commits an
act prohibited by criminal law, the court revokes supervised freedom and instead
orders the measure of admission to a re-education centre. Where the act
provided by criminal law is an offence, the court can order placement in a re-
education centre or apply a penalty. The term of one year begins on the date
when the measure of supervised freedom service commences.

Admission into a re-education centre is ordered when the other educational
measures are deemed insufficient, and the offender and the offence do not yet
justify the imposition of a penalty. The measure focuses on the education of the
minor, providing for the possibility of school education or vocational training.
The school building and training centre are located on the premises of the re-
education centre. In principal, the juveniles spend their full time in the centre.
However, minors have the possibility to leave the centre during holidays, or for
activities such as museum visits, excursions, etc. under supervision.

The measure is imposed for an indeterminate period, but can only last until
the minor reaches the age of 18. However, the court can order that the measure
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be prolonged by another two years (until the person reaches the age of 20), if it
is necessary for achieving the initially intended aim of the admission.

If at least one year has passed since admission to a re-education centre and
the minor has shown clear signs of correction, of seriousness in study and in the
acquisition of professional training, he/she can be released before coming of
age. This release is, however, conditional, because the court can revoke it should
the minor behave inappropriately.48

Admission to a (principally closed) medical-educational institution is
ordered for minors who are in need of medical treatment and special education
due to their physical and mental condition. The measure is imposed for an
indeterminate period but ends when the minor turns 18. In case it is necessary
for achieving the purpose of admission, the court can extend placement for up to
two further years starting from the minor’s 18" birthday. If medical treatment is
no longer necessary, the measure must be annulled and if necessary the court
can place the youngster in a re-education centre. At present, there are no
medical-educational institutions in Romania.

If during his/her stay in a re-education centre the minor commits a new
offence for which the law prescribes the penalty of imprisonment, in a medical-
educational institution or following early release, the court shall revoke admission
and impose a penalty. Where a penalty is deemed unnecessary, the measure of
admission shall be maintained and release shall be revoked.

Where the court feels that educational measures are insufficient for
correcting the exhibited behaviour, it can impose a penalty instead. In doing so,
it takes the degree of social danger and the individual circumstances of the
minor into account. Romanian penal law divides penalties into imprisonment
and fines. The limits of penalties (between 15 days and 30 years) are reduced by
half for youngsters. After reduction, the maximum term of the penalty shall not
exceed 5 years. If the law provides for the penalty of life imprisonment for an
offence, the minor shall receive a penalty of 5 to 20 years.

Furthermore, the court can apply that serving the penalty be conditionally
suspended. The period of suspension consists of the length of the imposed
prison term to which six months to two years are added. In case the applied
penalty is a fine, the period of conditional suspension is six months.

The court can combine the conditional suspension of the penalty of
imprisonment with the supervised or controlled suspension of the penalty for the
duration of the trial period, but only until the minor reaches majority. The minor
will be supervised by a person or an institution as already described above re-
garding the measure of supervised freedom. At the same time, the court can also

48  In practice, some criticize that the measure is ordered for an indeterminate period, the
term ‘improvement of behaviour’ is open for ambiguity and discretion and depends on
subjective factors.
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order one of the obligations mentioned in the measure of supervised freedom,
such as community service.

4. Juvenile criminal procedure

4.1 Preliminary proceedings

Criminal procedure includes different stages: preliminary proceedings, trial and
the execution of sentences.

In a criminal procedure involving minors, the Code of Criminal Procedure is
applied, which stipulates procedural provisions relating to minors in a special
chapter.49 These dispositions ensure that minors are entitled, in addition to the
rights provided for adults, to their own age-specific rights regarding preventive
measures, and to guarantee that criminal processing does not damage the
physical, psychological or moral development of the minor.

Lead institutional actors involved in preliminary proceedings are the police
and the Public Prosecution Service. The police conduct the preliminary
proceedings under the supervision of the Public Prosecutor’s Office. The purpose
of preliminary criminal prosecution is to find evidence for the committed act, to
identify the delinquent and to assess his/her responsibility to finally state
whether the suspect should be referred to the trial stage.

The law stipulates that legal assistance for minors is obligatory at the
preliminary stage. During short detention and pre-trial detention, minors shall be
separated from adults in areas specifically designated for minors.

In case the minor is under the age of 16 years, the involved criminal
prosecution body may order that probation officers, parents or tutors, curators or
supervisors of the minor be involved in the preliminary proceedings.

During the preliminary phase, the same preventive and security measures
can be applied to minors as for adults, yet with special provisions regarding
minors. Preventive measures are short detention, the prohibition from leaving
the place of residence, and pre-trial detention. Regarding security measures,
medical internment, or obligations to undergo medical treatment and protection
measures can be applied to minors.

Regarding preventive measures, for the age group of 14 to 16 year olds the
measures of short detention and pre-trial detention can only be ordered if the
minor has committed an offence for which the law provides the sentences of life
imprisonment or more than 10 years imprisonment. Criminal law states that the
short detention of minors of this age group cannot exceed 10 hours and an
extension can be imposed by the prosecutor for no more than a further 10 hours.
Minors older than 16 years can be held in short detention for up to 24 hours, like

49  Dispositions introduced by Law No. 281/2003.
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adults. According to the law, the police or public prosecutor notify the minor’s
parents or tutor, curator or supervisor about the imposition of a preventive
measure. In the case of short detention, this occurs immediately, and within 24
hours in the case of pre-trial detention. If the minor is held in pre-trial detention,
the Probation Services shall also be informed.

Minors can make use of the same legal remedies as adults, such as the
complaint (against the order of the criminal prosecution body), an appeal
(against the decision of the court by which the preventive measure was imposed)
and a final appeal. Respect for the rights of (and observance of the special re-
gime provided by law for) minors in short detention or in pre-trial detention is
ensured by the control of a judge designated by the chairman of the court, by
visits to detention facilities by the prosecutor and other authorities provided by
law to visit preventive detainees.

Until 1989, there was the institution of the ‘minor’s prosecutor’ which
provided for a specialization in cases involving minors. Cases were prosecuted
and resolved by the same prosecutor. The institution of the minor’s prosecutor
was abolished in 1990. In recent years, there have been advanced trainings and
skill enhancements for the specialization of prosecutors. Special units are being
created at present at the level of the prosecutor’s office and the police in order to
ensure competence in the solution of cases involving minors.

Once the investigations have been completed, the prosecutor may close the
case for procedural reasons (such as the absence of a complaint from the victim
in cases where the prior lodging of a complaint is necessary), suspend the case
or submit the file to the court. Among other reasons, suspension of the case is
possible when the act committed does not represent the social danger of an
offence, for instance if the damage caused by the committed act is of little
account and does not justify prosecution, if there is no defined offence in the law
that covers the exhibited behaviour, or if somebody else but the minor
committed the offence.

4.2 Judicial trial stage

In Romania, there are four court levels within the judicial system: courts of first
instance (Local Courts), tribunals (one for each county and one for Bucharest),
specialized tribunals (such as commercial tribunals or the tribunal for family and
minors), Courts of Appeal and the High Court of Cassation and Justice. The two
degrees of judicial redress are appeal and final appeal (recourse). Judges dealing
with minors’ cases sentence either sitting alone, or in panels of two or three,
depending on the court level (court of first instance, Court of Appeal, or
tribunal)>0. Judges are designated by the chairmen of the judicial body, or, as the

50  Art. 54 Law on the Organisation of the Judicial System, Law No. 304/2004.
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case may be, by the chairmen of the sections who decide on the composition of
the panel of judges, normally at the beginning of the judicial year, with the
approval of the executive college of the judicial body in order to ensure the
continuity of the panel.

The Law on the Organisation of the Judicial System initially provided for
the establishment of Family and Minor Courts with competences in civil and
penal law, which now remained as one possibility within the law. For reasons of
better implementation, the law now stipulates that Courts of Appeal, tribunals
and Local Courts in Romania establish special sections or panels (sectii/
complete specializate) for criminal and civil matters with competencies in family
cases and cases involving minors.51

At present, there exists one specialized Family and Minor Court, operating
in Brasov (Tribunal Brasov) since November 2004.52 The establishment of the
court was realized within the framework of a ‘Phare project’ in cooperation with
the French Ministry of Justice.>3 The court was initially established as a court of
first instance for minors as suspects or victims. Later on, in 2005, the court also
became a court of judicial control, dealing with appeals and final appeals.

As a court of first instance in criminal cases, the Family and Minor Court
only deals with grievous offences such as murder, homicide, rape, torture,
robbery resulting in death, money laundering, intellectual and industrial property
related offences, etc., as provided by Art 27.1 of the Code of Criminal Procedure,
which account for only a small share of the offences committed by minors. The
Court of Appeal decides on judgments made by the courts of first instance
(Local Courts). As a Court of Final Appeal in penal cases, the court rules over
decisions of Local Courts.

Prior to the establishment of the Family and Minor Court in Brasov, activities
for setting up specialized courts for minors were carried out in different cities in
Romania, such as the pilot project for a specialized court in the city of Iasi in the
year 2000. The project was extended in the following years to other cities in the
same county as well as to two other counties in Romania.54 The courts are now
operating as tribunals with special sections.

Although the Law on the Organisation of the Judicial System provides for
the establishment of special sections or panels dealing with minor’s cases,
practically in addition to criminal proceedings involving minors, trials against
adults are also held there. As well, judges working in the specialized sections or
panels for family matters do not deal exclusively with family cases but with

51  Art. 35-39 Law on the Organisation of the Judicial System.
52 In May 2008, four judges were working at the court.
53 PHARE RO 2003/IB/JH-09 (2006).

54  The NGO Association Alternative Sociale lasi, the Magistrates Association of lasi and
the British Embassy supported the project.
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other legal matters as well. Except for the Family and Minor Court in Brasov
there are no other courts in Romania that are completely specialized in family
matters or cases involving minors. lasi tribunal is the only court with a section
completely specialized in penal matters involving minors.

As regards the specialization of judges working on cases involving minor
offenders and victims, there is no explicit requirement for the judges in terms of
special training. Within the framework of the mentioned Phare project between
the Ministries of Justice in France and Romania, from 1 October 2004 to
30 November 2006, 490 judges and public prosecutors were trained in juvenile
justice.>3 Beside judges and public prosecutors, probation officers, judicial
administration officers and staff of the National Administration of Penitentiaries
also participated in training courses on juvenile justice.

Furthermore, the National Institute of Magistrates, the Ministry of Justice
and non-governmental organizations (such as the Association Alternative
Sociale Iasi) regularly organize training courses on juvenile justice issues for
judges and prosecutors, upon which participants receive a certificate. Seminars
cover topics such as the role of the judge and prosecutor regarding the protection
and promotion of the rights of the child, psychology, mental, physical and
sexual abuse, trafficking in children and domestic violence, relevant EU-legisla-
tion and practice of the European Court of Human Rights. The National Institute
of Magistrates organizes numerous training courses on juvenile justice as well as
the annual summer school for judges and public prosecutors in Sovata. Courses
were also organized in cooperation with the German Foundation for Interna-
tional Legal Cooperation on topics such as “Protection of Minors in Criminal
and Civil Law” and “Youth Courts”.

If the principle that proceedings including minors should be held in
specialized courts (sections, panels or tribunals) is not respected, the sentence
will be null and void. This principle is also valid when a minor turns 18 during
trial proceedings. Law no. 356/2006 brought changes to the Code of Criminal
Procedure, which had previously stipulated that normal penal procedure should
be applied when a minor turned 18 in the course of the proceedings. Now, the
Code states that when an accused has committed an act while under the age of
18 years, special dispositions of the Code of Criminal Procedure shall be applied.

Criminal procedure law also states that sessions where juvenile delinquents
are tried shall be held in camera and separately from sessions involving adults.
In practice it has been observed that proceedings are not always held separately.
Juveniles have in fact come into contact with adult defendants and were present
at their hearings, although progress has been made to ensure the closed character
of the sessions.56

55  PHARE RO 2003/IB/JH-09 (2006), p. 6.
56  See for instance UNICEF 2005, p. 100.
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The Code of Criminal Procedure provides that sessions be public where
minor and adult defendants are charged together. However, proceedings can be
conducted separately. Regular provisions of the Code of Criminal Procedure
regarding public sessions are given priority, but all other special provisions for
minors apply regarding the ruling of cases by designated judges working on
cases involving minors, obligatory delivery of evaluation reports, the parties
summoned, the execution of sentences, etc. This aspect was approved by a
decision of the High Court of Cassation and Justice in 2005.57

According to the Code of Criminal Procedure, the Probation Service shall
deliver evaluation reports, which are ordered either by the Public Prosecutor’s
Office or the court. The Probation Service (formerly known as Social Reinte-
gration and Supervision Services) plays an appreciated role in trial proceedings.
They prepare so-called ‘evaluation reports’ on the risk that the minor poses to
public safety as well as a social prognosis. Moreover, the Probation Service
supervises court-ordered educational measures and obligations, reports to the
court on the development of a minor in the course of the enforcement of
measures, provides psycho-social counselling and assistance, and aftercare. The
Probation Service also offers counselling to victims.

Besides personal data, the evaluation reports contain information on the
behaviour of the minor, his/her intellectual and moral development, psycho-
logical profile, physical condition, school performance, perspectives on
reintegration, living conditions, police record and his/her behaviour before and
after having committed the act. The reports are based on conversations with the
minor, his/her parents and other persons or institutions in close contact with
him/her, such as the family doctor, teacher etc. The absence of an evaluation
report is a procedural error and results in the nullity of the trial.

Until the year 2007, a Board of Guardians undertook ‘social inquiries’ with
minor defendants and results were brought before the court. The reports gave
information on the behaviour of the minor, his/her physical and mental
condition, living conditions, information on the past of the minor, fulfilment of
parental duty, care and supervision etc. Often, social inquiries were incomplete
and very formal and thus not very useful for judges. Comparing the social
inquiry with the evaluation report as regards human resources, provided
information, support in rendering a decision whether to apply an educational
measure or a penalty, the actual regulation based on the evaluation report has
been deemed by many practitioners as being superior to its predecessor.38

The proceedings are held in presence of the accused, unless the minor absconds
from justice. Beside the involved parties, representatives of the Probation
Service, parents or tutors, custodians, and other persons whose presence the court

57  Decision No. 3854/2005.
58  See for instance lordache 2007, p. 162.
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considers necessary are summoned to trial. Their presence is not mandatory, and
the trial is not adjourned in case the summoned persons do fail to appear.

In case the minor is under the age of 16 years, the judge may dispose that
the minor shall not take part in the proceedings if he/she considers that the
judicial investigation and hearing may negatively affect the minor.

Legal assistance is obligatory at the trial stage. The Bar Association appoints
a lawyer after request from the court, unless the minor has already chosen a
lawyer. In the different procedural stages, another lawyer is appointed due to the
fact that every institution has to ensure mandatory legal assistance and also due
to the Bar’s internal organization.39 Hence, the minor may be defended by
different lawyers during criminal prosecution, trial at court of first instance,
appeal and final appeal. Lawyers are not specially trained for cases involving
minors and there are no guidelines on such special training.

Legal proceedings in cases involving minors often last for a long time, due
to a lack of human resources and overburdened courts. Therefore, sanctions
cannot be promptly applied. There are however exceptions, and some courts try
cases with minors within a reasonable amount of time. For instance, the average
duration of a legal proceeding in criminal as well as civil matters at the Family
and Minor Court in Brasov is up to six months as regards first instance, appeal
and final appeal .60

5. The sentencing practice — Part I: Informal ways of dealing
with juvenile delinquency

A large number of juveniles are issued an order of no further criminal
prosecution by the prosecutor, who turns penal responsibility into administrative
responsibility, which can theoretically result in a reprimand or a small fine (Art.
91 Criminal Code). These cases of delinquent minors over 14 years where
criminal prosecution is not initiated should be basically referred to the Child
Protection Directorate, but the police and the Public Prosecutor’s Offices do not
refer all cases. Thus most cases stop at the level of the Public Prosecutor’s
Office.61

As statistical data relating to the county of Iasi show, in the period from
1998 to 2002, out of 2,558 minors investigated, in 62% (1,574) of the cases
criminal proceedings were suspended. Due to probation projects widely applied
in Iasi County since 1998, in which police officers and prosecutors were
specialized on cases involving minors, a growing trend of dismissal could be

59  UNICEF 2005, p. 106.

60  Bilantul activitatii tribunalului pentru minori si familie Brasov in perioada 01.01.2007-
31.12.2007, p. 14-15.

61  UNICEEF 2005, p. 149-150.
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observed.62 Nationwide statistical data about this form of diversion show that
the number has been growing over recent years. In 1995, 28.2% of the cases
involving minors were suspended on the basis of Art. 18' Criminal Code, rising
t0 53.1% in 1999, to 69,2% in 2003 and reaching 80.8% in 2007.63

There are no nationwide statistical data regarding the application of victim-
offender-mediation involving juveniles. Therefore, results of evaluation studies
of the first victim-offender mediation pilot projects will be presented instead.

In 2002, two pilot centres in the cities of Bucharest and Craiova were
established to provide victim-offender mediation. The projects, aiming at
introducing restorative justice elements in Romania, were carried out within the
scope of the programmes “Restorative Justice — a possible answer to juvenile
delinquency” and “Enhancement of the Juvenile Justice System and Victim
Protection”. The legal basis for the victim-offender mediation projects lay in
several ordinances of the Ministry of Justice.64 The centres operated in
cooperation with the Direction of Probation Services (then called: Direction of
Social Reintegration and Supervision) within the Ministry of Justice, the Centre
for Legal Resources, and the foundation “Family and Child Protection”. The
target group were minors and adolescents aged 14 to 21. A team of two
mediators, a psychologist and a social worker carried out the mediation process.
The chosen cases mainly involved offences against bodily integrity, harassment,
damage to property, insult — all offences in the case of which the victim has to
file a complaint. In 2004, the category of cases was extended and also included
theft.

The pilot project was evaluated in 200365 and 200466 with the aim of
analyzing the overall functioning of the centres and the problems they
encountered in order to optimize the centres’ activities. Some of the findings of
the evaluations, which were carried out by scientists from the Institute of
Sociology of the Romanian Academy, were as follows:

* One positive result was a high grade of satisfaction among the
involved parties, and that mediation met their interests and needs for
resolving the case in a de-penalized manner.

*  Among the obstacles found was the cooperation with other judicial
institutional actors such as the police and the public prosecutors, which
was not predominantly positive. The pilot centres were not seen as
official public centres, which resulted in a lack of acceptance. Public

62 Balahur 2004, p. 95.

63 Source: Public Ministry, Prosecutor’s Office attached to the High Court of Cassation
and Justice.

64  Ministry of Justice Ordinances No. 1075/C2002, 2415/C/2003, 400/C/2004.
65  Evaluation study by Radulescu/Banciu 2004.
66  Evaluation study by Radulescu/Banciu/Damboeanu/Balica 2004.
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prosecutors were not fully aware of the aim, content and impact of the
projects. Judges were less sceptical than the other institutional actors
regarding victim-offender mediation, but it has nonetheless been noted
that judges did not sufficiently inform the involved parties in criminal
proceedings about the availability of mediation. The majority of judges
in the counties in which the projects took place did not inform the
parties and did not transfer cases to the mediation centres.

* A further obstacle was that after mediation, the parties had to appear before
the court again to inform the judge about the outcome of the process,
even if it was positive.

* As well, some mediators reported great difficulties in convincing
victims and offenders to participate.

Beside the difficulties, the overall evaluation of the projects was positive
and a continuation and extension of the projects was recommended. Unfortu-
nately, due to a lack of further financial resources, the activities within the
centres were stopped at the end of the year 2004.67 Over the following years,
mediation centres in different cities in Romania have been established by NGOs,
providing for mediation services including victim-offender-mediation. Since
2004, the mediation centres in Romania have organized professional training
courses for mediators and legal practitioners in partnership with experts from
abroad. Still, the implementation of mediation varies in the different projects.
However, the initiatives are grounded on general restorative justice principles
and offer alternative ways of dealing with the aftermath of offences and
enhancing community safety.

6. The sentencing practice — Part II: The juvenile court
dispositions and their application since 1980

In 1977, legislative changes led to the abrogation of the penalty of imprisonment
for minors, regardless of the offence committed. Penalties were replaced by
educational measures such as admission into a special school for work and re-
education, and supervision through the labour collective or school. In the period
from 1980 to 1989, the majority of convicted minors were sent to special
schools of work and re-education (between 48.2% and 67.5%).

67  From 2002 to 2003, financial support was provided by the Centre for Legal Resources
and the UK Department for International Development, and in 2004 through Phare.
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Table 3: Number of convicted minors and imposed educational
measures
Year Total convicted Supervision through | Admission into a
minors the labour collective | school for work and
or school (in %) re-education (in %)
1980 1,819 51.8 48.2
1981 2,272 40.0 59.9
1982 3,179 38.8 61.2
1983 4,936 35.8 64.2
1984 5,449 325 67.5
1985 5,686 34.8 65.2
1986 5,322 35.7 64.3
1987 4,460 36.1 63.9
1988 1,334 44.9 55.1
1989 2,789 443 55.7
Note: In the years 1984, 1986, 1987 and 1988 amnesty decrees were issued for some

penalties and amnesty actions for some offences.
Source: Romanian Statistical Yearbook 1993, 645.

In recent years, the number of educational measures applied to minors has
slightly increased. This development to promote educational measures is also
due to the establishment of the Social Reintegration and Supervision Services in
2002. However, courts are still quite reluctant to apply educational measures.
Compared to penalties, the number of educational measures is still low.

Courts have also been quite reluctant to order community service as part of
the educational measure of supervised freedom. This can be traced back to the
fact that the infrastructure to apply community service is not yet fully developed
and the number of institutions for serving community work is still quite low.
Furthermore, changes in the Criminal Code over recent years led to incertitude
and reduced motivation to apply this educational measure.68

On the other hand, a tendency has emerged in the courts to impose custodial
sentences to a wide extent. Even though prison sentences shall only be imposed
if educational measures are deemed insufficient, courts mainly impose prison
sentences. However, it must be noted that the number of prison sentences has

68  Dumitru 2006, p. 58.
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declined significantly over recent years and educational measures are being
more frequently applied.

After 2002, when the predecessor to today’s Probation Services was
established, the share of imprisonment decreased and an increased number of
such sentences were conditionally suspended. In 1993, conditional suspensions
made up 3.8% of all ordered sanctions, rising to 18.4% in 1996 and to 22.7% in
2002.69

In the year 1996, of 10,377 convicted minors 4,667 (almost half) were given
prison sentences. In the following years the number of minors sentenced to
prison dropped and accounted for roughly one quarter of all sentences in 2006 —
or 1,638 out of 6,145 convicted juveniles.

69  See Banciu 2004, p. 92.
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After 1990, the number of definitively convicted juveniles increased. In
1990, 43.5% of accused minors were convicted, rising to 78.2% in the year 1994
and to 92.9% in 1997.70 In the following years the number of accused minors
decreased slightly. A similar development was to be seen as regards convicted
adults. Between 1990 and 1997, the crime rate’! rose steadily and peaked in the
year 1997 at 496 definitively convicted persons per 100,000 inhabitants. The in-
creased number of convictions from 1990 to 1997 is especially related to the
rising number of juveniles suspected of having committed an offence in that
time period. In the year 1990, the number of suspected juveniles was 5,490
rising to 14,279 in 1993 and culminating at 22,118 in 1997 (see Table 1 above).
Furthermore, it could be observed that the number of registered heavy crimes
during that time period increased.

In addition, the court system has undergone reorganizations after the
political changes in 1989, which had an impact on the efficient functioning of
the courts. In the years after 1989, a tendency of the courts could be observed to
be quite lenient towards juvenile offenders, whereas after 1993 court sanctioning
became harsher, which was also due to a drastic increase in registered juvenile
delinquency.”2

The years following 1990 were also characterized by a number of legal
changes and reforms, resulting in the establishment of new offences and the
abrogation of some forms of crime.

7. Regional patterns and differences in sentencing young
offenders

With regard to the sentencing practice against juvenile delinquents, there are no
statistics and studies which provide information about regional distinctions.

The only statistics providing data on the regional level (counties) are offered
by the Prosecutor’s Office, indicating the number of juveniles prosecuted in
each county. However, no studies are yet available which relate these numbers
to the juvenile population data in the respective counties.

70 Grecu/Radulescu 2003, p. 356.

71  In Romania, the crime rate refers to the number of persons definitively convicted per
100,000 inhabitants.

72 See Banciu/Radulescu 2002, p. 251.
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8. Young adults (18-21 years old) and the criminal justice
system — Legal aspects and sentencing practices

Romanian law does not contain special provisions with regard to young adults.
Thus, the general adult law is applied to this age bracket. However, there are
some exceptional provisions in the Criminal Code that refer to young adults.

With regard to the educational measure of admission into a re-education
centre, the court can order the prolongation of admission for minors who have
turned 18 for a maximum of two more years if it is necessary in order to achieve
the purpose of admission. The measure of admission into a re-education centre
cannot yet be directly imposed on young adults. Such measures can merely be
prolonged under the above mentioned conditions if the minor has achieved
majority.

Regarding the sentencing practice, courts may impose milder sanctions
against young adults due to their age. The Criminal Code does not explicitly
refer to the age of the accused as grounds for mitigation, but in practice judges
often impose less harsh sanctions against adolescents. In their sentence motiva-
tion, judges often refer to the fact that the prospects of reintegration are better
for young adults.

9. Transfer of juveniles to the adult court

The Law on the Organisation of the Judiciary from 2004 provides that
proceedings involving minors have to be tried before specialized courts. There
exists only one specialized Family and Minor Court in Romania (in Brasov).
The majority of courts are in the process of establishing special panels and
sections to try cases involving minors. If a minor commits an offence, these
special panels, sections or the Family and Minor Court are competent for
dealing with the case. The law in Romania does not provide for referrals or
transfers to an adult court.

10. Preliminary residential care and pre-trial detention

The Code of Criminal Procedure states in a separate chapter that minors are —
besides the rights that apply to adults — entitled to special rights according to
their age, taking into account that deprivation of liberty should not harm the
minor’s physical, mental or moral development. The periods for detaining
minors are significantly reduced compared to those provided for adults.
According to the Code of Criminal Procedure, for the age group from 14 to 16
years pre-trial detention is provided if the minimum sentence of the committed
offence is 10 years of imprisonment. Pre-trial detention for minors of this age
group shall not exceed 15 days. In exceptional cases, pre-trial detention may be
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prolonged, but shall not exceed 60 hours during preliminary proceedings. If a
sentence of life imprisonment or a sentence to imprisonment of more than 20
years has to be imposed, as an exception a prolongation for up to 180 hours is
possible.

The Code of Criminal Procedure stipulates that pre-trial detention for minors
aged 16 to 18 years shall not exceed 20 days, but in existence of legitimate
reasons the period can be prolonged several times, each time for another
(maximum of) 20 days. Altogether, however, the period of pre-trial detention
shall not exceed 90 days. Only in exceptional cases, if a sentence to life
imprisonment or to imprisonment for more than 10 years is to be expected, pre-
trial detention can be prolonged for a maximum of 180 days.

The Code states further that within 24 hours the parents, legal guardian or
the Probation Service shall be notified and a lawyer is to be appointed. Minors
shall be kept separately from adults during pre-trial detention. With regard to re-
education centres, a preliminary placement for minors is not provided.

Judges, public prosecutors and other authorized institutions observe compliance
of the rights stipulated for minors. Minors can make use of legal remedies such
as complaints against measures of the investigation authorities, and appeals
against judicial decisions.

According to a criminological study of the Prosecutor’s Office by the High
Court of Cassation and Justice, in 1989 almost one quarter of all accused minors
was placed in pre-trial detention. This figure rose to almost 45% in 1990. In
1991, the share of accused minors even surpassed the proportion of accused
adults in pre-trial detention by almost 3%. In the years following 1991, the share
of accused minors being sent to pre-trial detention decreased and was around
16% in 1999.73

According to a study by UNICEF, from 2003 to 2004, 20% of suspected
juveniles were held in pre-trial detention, 3% were held in custody, 6% were
arrested in another case, and the majority of the accused (71%) stayed in liberty
during the criminal proceedings.”4

11. Residential care and youth prisons — Legal aspects and
the extent of young persons deprived of their liberty

Imprisonment has its legal basis in the Law on the Execution of Criminal
Penalties,”> which has been in force since October 2006. With this law, several
distinct forms of imprisonment were instituted. Concerning the imprisonment of
juveniles, there are closed (custodial), half-open and open (non-custodial) types

73 Cited in: Banciu/Radulescu 2002, p. 249.
74 UNICEF 2005, p. 46.
75  Law No. 275/2006.
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of imprisonment. The regime of maximum security is not applied to minors. The
Law further prescribes that juveniles and adults have to be kept separated from
each other.

The so-called re-education centres have their legal basis in the Decree on the
Execution of the Educational Measure of Committal to a Re-education Centre’6
and the Law on the Execution of Criminal Penalties.

A further important measure that was taken for modernizing the prison
system was the shift of the General Direction of Penitentiaries (former denomi-
nation) from the subordination of the Ministry of Interior to the Ministry of
Justice in 1990, which cleared the way for a demilitarization of the prison staff,
which was one of the main objectives of the Action Plan for the Reform Strategy
of the Judicial System from 2005-2007. Moreover, the shift to the Ministry of
Justice was to bring activities closer to judicial authorities than to other national
authorities such as the police.””

At present, Romania has two prisons for minors and young adults
(penitenciare de minori si tineri) in Craiova and Tichiliesti, as well as three re-
education centres (centre de reeducare) in Buzias, Gaesti and Targu Ocna. As of
July 2007, there were a total of 264 juveniles in re-education centres, comprising
82 juveniles (all male) in Buzias, 73 (62 male, 11 female) in Gaesti and 109 (all
male) in Targu Ocna.”8 Since 2005, the number of juveniles in re-education
centres has slightly increased. All three re-education in Romania are defined as
half-open institutions.”9

Most juveniles in custody serve their sentences in special prison units
established in regular adult prisons. As of July 2007, there were a total of 638
juveniles in prisons and re-education centres, of which 83 were imprisoned in
Craiova juvenile prison and 114 in Tichilesti.80

A comprehensive study from 2004 covering 780 juveniles in custody®! shows
that 50.2% of them were kept in adult prisons, 30.1% in juvenile prisons and 19.7%
in re-education centres. Roughly two thirds (64%) of the detainees were 17,
followed by 24.5% 16 year olds. The shares of 14-, 15- and 18-year-olds are signi-
ficantly smaller (14-year-olds: 1.5%, 15-year-olds: 7.1%, 18-year-olds: 2.9%). The
high rate of illiteracy among detained juveniles is a cause for concern, reaching
20.5% for boys and 35.7% for girls. Most juveniles had been charged with theft

76  Decree No. 545/1972.
77  See Brezeanu 2007, p. 60.
78  Source: National Administration of Penitentiaries.

79  The juveniles institutionalized in re-education centres are involved in closed-regime
activities within the centre as well as in open-regime activities in the community.

80  Source: National Administration of Penitentiaries.
81  Banciu/Puscas 2006.
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(45.1%) or robbery (37.2%).82 Slightly more than half of the convicted juveniles
(50.6%) had previously committed other criminal offences.83

Since the revolution, Romania has seen a strong decrease in the number of
juveniles kept in prisons and re-education centres. While there were still about
5,600 juveniles in custody in 1992, this number dropped to about 1,500 in 2000.
In 2006, it sank even further to about 750 juveniles.

Table S: Number of juveniles in re-education centres and juvenile
prisons
Year Total number of Juveniles  |In re-education| In juvenile
persons sentenced to centres prisons
imprisonment and
persons held in pre-
trial custody
1992 44,011 5,625 3,448 2,177
1993 44,521 4,676 2,278 2,398
1994 43,990 3,303 1,104 2,199
1995 45,309 2,675 620 2,055
1996 42,445 2,289 548 1,741
1997 45,121 2,613 532 2,071
1998 52,149 2,178 529 1,649
1999 49,790 1,792 477 1,315
2000 48,267 1,521 359 1,162
2001 49,840 1,432 279 1,153
2002 48,081 1,396 238 1,158
2003 44,878 944 178 710
2004 39,031 851 170 681
2005 36,700 864 195 669
2006 34,038 756 216 540

Source: National Administration of Penitentiaries.

82 Banciu/Puscas 2006, p. 3-5.
83  Ibid., p. 13.
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12. Residential care and youth prisons — Development of
treatment, vocational training and other educational
programmes in practice

For the past years, legislative and administrative measures have been taken in
order to improve conditions in penitentiaries and re-education centres in
Romania.84 As already mentioned, one of the most important measure was the
adoption of the Law of the Execution of Criminal Penalties, which introduced a
differentiated detention regime, increased the rights of the detainees and
strengthened judicial oversight over sentences served. The law provided for the
institution of a delegated judge for the execution of criminal penalties in order to
supervise and control law enforcement and to guarantee the rights of the detainees.
Furthermore, the law aimed at creating living conditions in compliance with
European standards and focused on the social reintegration of offenders.

With regard to improving the efficiency of human resources and to
professionalizing human resource management, the National Administration of
Penitentiaries has elaborated a Strategy for the Development of the Penitentiary
System 2007-2010. Also, the adoption of Law No. 293/2004 on the status of
civil servants of the National Administration of Penitentiaries has led to changes
regarding human resource policy in order to continue the process of
demilitarization and to promote a new staff mentality.

By setting up a special Juvenile Unit within the National Administration of
Penitentiaries in 2005, Romanian penal justice became more specialized with
respect to the treatment of juvenile offenders. One of the unit’s chief
responsibilities was to provide psychosocial counselling to juveniles and young
adults in order to improve their chances of successful re-integration.
Unfortunately, as a result of re-organization within the National Administration
of Penitentiaries, the unit was closed down again in 2008.

Following the reforms, the capacity to develop programmes which aim at
the rehabilitation and the social reintegration of adult and minor prisoners has
improved in Romania. In 2001, specialists from the Ministry of Education and
Science and the former Directorate-General of Penitentiaries elaborated the
educational framework for schools in subordination of the General Direction of
Penitentiaries, aiming at the development of a new structure in the educational
system, which led among others to transforming re-educational centres from
custodial institutions to educational centres, focusing on the protection of the
minor offender. Also, within this framework, the first psycho-pedagogic

84  Especially before 1989, prisons were over-crowded and characterized by a lack of
human resources. Still, in 2003, the prison population rate in Romania was 229, which
was more than twice the Western European average rate, and the overcrowding rate lay
at 140%.
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teachers specialized on therapeutic activities for minors emerged.85 Today, re-
education centres and youth prisons provide for a wide range of education
programmes and professional trainings.

One of the guiding principles of re-education centres aims at fostering the
juvenile's education and personal development. Further principles include

e fostering physical and intellectual development,

* treating the juvenile as an individual,

* maintaining and developing relationships with the family and the
community,

*  fostering activities within the community and

*  providing school education and professional training.

In re-education centres, juveniles are given the chance to receive school
education (including both elementary and secondary education) and professional
training (several professions), to take literacy courses, and to participate in
sports and cultural activities. In addition to this, activities such as going on trips
and visiting sports events help to re-integrate the juveniles into the community.
Group and individual therapies aim at strengthening the juveniles’ social
competence and self-confidence. Since the numbers of juveniles and young
adults in re-education centres as well as in prisons have dropped sharply over
the past few years, teachers, social workers, psychologists, psychiatrists,
therapists and chaplains can now provide more individual and intensive care.

A study from 2002,86 in which 135 juveniles and young adults in re-
education centres and juvenile prisons were asked, among other things, about
their participation in professional training and their satisfaction with it, brought
the following results:

*  Half of the juveniles had participated in professional training courses.

*  Those juveniles who had not participated gave as reasons, among other
things, their insufficient level of previous education (13%) and the
length of their stay, which had been too short to finish the course (4%).

*  47% of the juveniles interviewed said they were satisfied with the
professional training they had taken, 26% were very satisfied, 19%
indifferent, 3% dissatisfied and 1% very dissatisfied.

The study suggests an adaptation of professional training in institutions to
better reflect contemporary market demands and demands arising from the fact
that some of the juveniles came from rural areas.

As in re-education centres, juveniles and young adults detained in juvenile
prisons are given the opportunity to follow programmes of schooling, receive
professional training and take part in a range of activities, such as physical
education, creative development and special educational programmes (e. g.

85  Gheorghe/Puscas 2003, p. 184-185.
86  Ene/Witec 2002, p. 6-16.
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human rights, family education, communication skills, conflict management,
health, preparation for life after prison, choice of future profession). Courses are
managed by the prisons’ educational staff, teachers and volunteers from NGOs.

Moreover, juvenile prisons provide psychotherapeutic activities, including
psychotherapy, drama and art therapy. In order to prepare the juveniles for their life
after prison, other activities such as sightseeing trips and outings to museums, the
theatre or soccer games are also organized. Youth prisons work with governmental
and non-governmental organisations for elaborating rehabilitation programmes. To
foster the social re-integration of minors and enhance programmes, the National
Administration of Penitentiaries collaborates with different actors such as the
Ministry for Education, Science and Youth to elaborate school programmes for
minors in re-education centres and youth prisons, as do the National Agency for
Work and the Institute for Educational Sciences. Various non-governmental
organisations like Terre des Hommes and Jean Valjean are involved in the
development of seminars for “training trainers” on the prevention of child abuse in
the institutional field.

13. Current reform debates and challenges for the juvenile
justice system

Since 2000, and particularly in 2004, Romania has taken a number of measures
to reform its juvenile justice system. This has happened especially with the
prospect of the country’s accession to the European Union. In this process, the
establishment of Family and Juvenile Courts — or at least specialized court
departments in each of Romania’s 41 districts, which is currently under way —
has been of prime importance. However, one of the main difficulties remains,
namely that judges do not exclusively try cases involving minor and family
matters, which is also due to a lack of personnel, so there is no real
specialization yet on juvenile matters in the court system.

The formation of an effective juvenile justice system is further exemplified
by the setting up of the Department of Probation Services within the Ministry of
Justice in 2006, which offers special services for juveniles and which is tasked
with improving rehabilitation measures. All reform endeavours follow to a large
extent the Recommendations of the European Commission.

Romanian penal law is currently being reformed and the new Criminal Code87
is supposed to take effect in 2011. Among other things, it includes a number of
changes with regard to juvenile offenders:
¢ The formerly distinct categories of “educational measure” and “juvenile
sentence” are to be united under the term “educational measure”.

87  Law No. 286/2009.
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*  Educational measures shall be subdivided into custodial educational
measures and non-custodial educational measures.

*  Custodial educational measures will comprise detainment in education
centres and juvenile prisons.

*  The catalogue of non-custodial educational measures shall be reformed.
These include supervision by a probation officer, participation in
educational programmes (similar to the German social training courses),
juvenile curfew at weekends, compulsory daily schedules under
supervision of a probation officer, etc.

* The proposed regulations also include a maximum term of
imprisonment of 15 years.

14. Summary and outlook

Romania’s juvenile justice system is still under development. Since 2000 it has
been improved through various reforms, which led to, among other things, a
decrease in juvenile prison sentences and an increased application of educational
measures. However, the number of prison sentences still significantly exceeds
the number of educational measures, and it is still common to sentence juveniles
to imprisonment. This shows, on the one hand, that the concept of (re-) educa-
tion has still not gained general acceptance in Romania’s system of juvenile
justice, and that “antiquated” conceptions of criminal justice remain dominant.
On the other hand, the high percentage of prison sentences is due to other factors
as well, such as a general lack of staff and institutions to carry out educational
measures. The development of Juvenile and Family Courts or specialized
sections and panels within the courts and the development of the Probation
Services is clearly an important step into a new direction that will pave the way
for a wider application of non-custodial interventions. Although the number of
judges and prosecutors who have received special training on juvenile justice
issues has increased in recent years, there is still a need for a wider provision of
training, including for other practitioners involved in the processing of cases
concerning minors such as police officers and lawyers.

In order to provide alternatives to court sanctions, diversion measures
aiming at referring minors to treatment programmes should be incorporated into
the criminal justice system. In connection with this, more weight should be
given to measures such as victim-offender mediation and restoration in juvenile
justice. Also, cooperation and communication between the different institutions
involved should be improved. Finally, it should be considered to extend the
juvenile justice system to include young adults.
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Nikolai Shchedrin!

1. Historical development and overview of the current
juvenile justice legislation

The changes in Russian society, following the death of Stalin, resulted in the
adoption of new criminal legislation, which brought with it a softening of the
law as regards juveniles. The Criminal Code of the RSFSR of 1960 set the age
of criminal responsibility at 16 but, for certain specific crimes listed in the Code,
the age was 14. Only about half the sanctions listed for adults were to be used
for juveniles, and compulsory measures of an educational nature could be used
instead of criminal sanctions. The Code introduced conditions under which a
juvenile could be freed from criminal responsibility or sanctioning. The great
majority of cases involving insignificant offences by juveniles were to come
before a government-social organ — the commission for juvenile affairs,
operating under the local government, which adopted educational measures both
for young children and for juveniles. Preventive work in relation to vagrancy
and to offending by juveniles was the responsibility of special sections of the
police force, with the assistance of social organizations; the organization of
prevention was regulated, primarily, by instructions issued by Ministries of
Internal Affairs of the USSR and the RSFSR.

1 The original Russian article has been slightly shortened and translated by Mary
McAuley. Three tables (giving Krasnoyarsk data) have been omitted and so has the ex-
tensive footnoting, giving Russian sources, and the Russian literature bibliography. The
reader who knows Russian, and needs the references, should turn to Professor Shched-
rin for a copy of the original. The only additions made by the translator are this foot-
note, and footnotes 2, 4-7, and 9 which provide the non-Russian reader with an expla-
nation of Russian terms.
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Russia’s change of direction at the beginning of the 1990s brought the
drafting and adoption of new legislation. While there was no dramatic shift in
the criminal-justice approach to juveniles, certain innovations were introduced.
The new Criminal Code of the Russian Federation of 1996, in an action not seen
since tsarist times, contained a special section “Criminal responsibility of
juveniles”. Likewise the Code for Implementation of Sentences (1996) and the
Code of Criminal Procedure (2001) included specific sections relating to
juveniles. In June 1999 a federal law “The basic principles of the system for the
prevention of the neglect of children and youth offending” was passed. It
covered questions relating to the prevention of delinquency, the social and
pedagogic rehabilitation of delinquents, the safeguarding of their rights and
interest, and also the identifying of and countering damaging influences on a
juvenile’s spiritual and physical development. Detailed elaboration of the
provisions of the law which relate to the activities of the institutions and
officials responsible for working with the juveniles is to be found in
departmental normative acts: decisions of the Plenum of the Supreme Court of
the Russian Federation, orders issued by the Procurator General, and the
Ministries of Education, Health, and Internal Affairs. Particular issues relating to
the safeguarding of the rights of juveniles, adoption, and guardianship are
regulated by other legislation.

Criminal law distinguishes three age groups:

a) children? or those under the age of criminal responsibility

b) juveniles (14-17 years) for whom there exist special provisions in

criminal law

c) adults, 18 and above, for whom the general rules on criminal

responsibility and sanctions apply.

The new Criminal Code of 1996 preserved the principle of 16 as the age of
criminal responsibility, with a lower age of 14 for specified crimes.3 The
comparison of the corresponding articles with those of the previous Code
suggests a certain lowering of the age of criminal responsibility. But the new
Code allows the officer of the law greater flexibility in applying the Code to a

2 Russian legal terminology distinguishes between ‘young children’ (maloletki) and ‘ado-
lescents’ (nesovershennoletniye — literally ‘under adult age’). Those under the age of
criminal responsibility are usually referred to as ‘young children’; the 14-17 year olds as
‘adolescents’, which I have translated as ‘juveniles’ throughout.

3 Part 2, article 20: homicide and attempted homicide, wilful GBH, wilful BH, kidnap-
ping, rape, sexual offences with violence, theft, robbery, robbery with violence, extor-
tion, illegal possession of a motor vehicle or other means of transport without the inten-
tion of theft, wilful destruction or damage to property with aggravated circumstances, a
terrorist act, taking a hostage, giving a false report of a terrorist attack, hooliganism with
aggravated circumstances, vandalism, theft or extortion of weapons, ammunition, ex-
plosives and explosive materials, theft or extortion of narcotic or psychotropic sub-
stances, putting the means of transport or communication out of action.
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specific offender. If the juvenile “as a consequence of psychological immaturity,
not caused by mental ill health, could not at the time of committing the socially-
dangerous act fully recognize the facts and social danger of his actions (or lack
of actions) or control them, he is not to be held criminally responsible”(Part 3,
article 20).4 A similar approach exists in relation to the maximum age for a
juvenile. Article 96 of the Criminal Code allows the court, in exceptional
circumstances, to take into account the action and the personality of the offender
and apply the rules for juveniles to persons aged 18-20.

2. Trends in reported delinquency of children, juveniles and
young adults

There is little statistical analysis of offences by young (under 14) children which
would be classified as criminal for an older age-group. Different sources suggest
that during the 1990s between 60-88,000 children, who committed such of-
fences, annually came to the attention of the police.

Criminal offences by juveniles are documented more fully in statistical
bulletins. Between 1986 and 2005 the share of juvenile crime in all registered
crime averaged at 12.6%, but with considerable variation in different years.
Since 1993 its share has decreased (see 7able 3). The peak both for crimes, and
for those identified in connection with crimes, was 1991-1995 (Table 1I).
Subsequently crime begins to fall apart from a blip in 1999. Criminologists point
to the relationship between high crime figures and the least favourable periods in
recent Russian history. The rise in 1999 followed the financial crisis of 1998.

Table 3 shows us that the age group of 16-17 year olds dominates among
those identified. The share of the 14-15 year old age group declines from 1997.
Girls constitute, on average, 7.4% of those identified by the police, and their share
remains roughly constant. Between 1990-1997 the share of young offenders
without a regular source of income doubled, thereafter this has declined, but
roughly one in three committing a crime has no regular income. The percentage
of those who have already committed an offence is relatively high (13.3-17.6%).

Group crime accounted for 60%-70% of all juvenile crime between 1990
and 2002; in recent years its share has declined slightly. Robbery with violence,
wilful destruction of property, theft, and rape are the most common group
crimes. One in three or four group crimes involves the participation of adults,
usually those under 21, and these crimes are usually the more serious ones.
Acquisitive crimes dominate the statistics while, at the same time, recent years
have seen a significant increase in the number and the share of those which are
accompanied by violence, and of violent crimes. If in 1988 the figure for homi-

4 The definition of a crime in Russian is ‘a socially dangerous act’, specified as such in
the Criminal Code. Russia also has an Administrative Code, which lists administrative
offences; these do not have the status of crimes.
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cide (per 100,000 of the relevant age group) was 4.0, in 1993 it was 12.5, and in
2000 17.4; the relevant figures for GBH for these years were 8.3, 23.1, and 28.2.
Other research findings point to the more rapid increase in violent crime. If the
number of juveniles, identified in connection with a crime, fell by 4.7% between
1991 and 2004, and 6.2% between 1997 and 2004, the number of homicides (for
these two periods) increased by 3.7 and 1.5 times; GBH by 4.2 and 2.1 times;
robbery with violence by 2.2 and 1.3 times. At the same time theft, hooliganism,
and crimes associated with the use of drugs have declined. New types of crime
are occurring: hostage-taking, extortion, pimping, currency fraud, computer
crime.

Table 1: Juveniles offenders identified in Russia 1966-2005
(average annual figures)

1966-1970
1970-1975
1976-1980
1981-1985
1986-1990
1991-1995
1996-2000
2001-2005

Nos. identified | 81,100 | 90,100 | 104,700 | 110,800 |134,300 | 192,000 |176,100 | 152,100

% change over
preceding +11,1 | +11,6 | +10,6 | +12,1 | +43,0 -83 | -13,6
period

% change in
comparison 100 | 111.1 | 129.1| 136.6 | 1656| 236.7| 217.1 | 1875
with 1966-1970

Source:  Kudryavsev/Eminov 1995, p. 280; Ministry of Internal Affairs and Court Depart-
ment under the Supreme Court of the Russian Federation, statistical handbooks.
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Table 2: Juvenile crime in Russia 1966-1990
(average annual figures)

> w [—4 w >

- - 7] ] (=)

& ) ) ) a

& S ) - )

& - - -] 2]

(=) N N N (=)

o o o o o
Homicide and
attempted homicide 669 804 785 440 308

o . R

As. % of total juvenile 09 10 08 04 02
crime
Wilful grievous bodily
harm (GBH) 1,569 2,051 2,299 1,205 808
As % 2.3 2.5 2.4 1.1 0.6
Rape and attempted 1,912 2,448 2,982 3263 | 2,745
rape
As % 2.8 3.0 3.1 3.0 1.9
Robbery with violence 1,634 1,720 1,940 1,341 1,573
As % 2.4 2.1 2.0 1.2 1.1
Robbery 6,842 7,832 8,000 7,577 9,033
As % 9.9 9.7 8.4 7.0 6.5
Theft 29,139 33,087 43,529 58,852 91,004
As % 423 41.2 459 55.1 66.0
Hooliganism 17,545 17,935 17,775 15,092 12,478
As % 25.4 22.3 18.7 4.1 9.0
Other 9,542 14,276 17,459 18,963 19,760
As % 13.8 17.8 18.4 17.7 14.3
Total 68,852 80,153 94,769 106,733 137,709
% 100 100 100 100 100

Source:  Kudryavsev/Eminov 1995, p. 280.
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In 2004 the Ministry of Internal Affairs had on its register roughly 400
extremist youth groups, with about 19,500 members; 119 groups identify
themselves as skinheads, a further 25 are associated with the nationalist party,
Russian National Unity. Both the media and criminologists draw attention to
extremist and ‘race’ crimes but the official statistics on juvenile crime do not
have a specific line item for these. The nationality of offenders and their victims
is not registered. The statistics do not support the media’s concern with drug
addiction among juveniles. Both in numbers and percentage terms crimes
connected with drugs are clearly decreasing (Table 4). Less than 1% of crimes
are committed by youngsters under the influence of drugs compared with a
figure of 20% for those under the influence of alcohol.

No analysis of the 18-21 age group exists. Criminal activity of the 18 to 24-
year-olds is higher than that of juveniles.

3. The sanctions system

Russian criminal law makes no distinction between formal and informal
sanctions. Measures which are analogous to informal sanctions in German law
are only envisaged for young children, i. e., for those who have committed a so-
cially-dangerous act but are under the age of criminal responsibility. In these
cases, the commissions for juvenile affairs> can adopt any of the following
measures:

a) Require the individual to make a public apology, or one privately to an
individual;

b) Issue a caution;

¢) Issue areprimand or a severe reprimand;

d) Oblige repayment of damages by a 15-year old, if he/she is earning
and the repayment is not more than half a month’s minimum wage, or
to make good the damage within this limit;

e) Fine a 16-year old within the limits laid down by law;

f) Place a child under the supervision of parents, guardian, the work
collective or a social organization, given their agreement

To understand the logic of the Russian legislator we need to distinguish
three concepts: criminal responsibility, criminal sanction and compulsory
educational measures. The legislation contains no definition of “criminal
responsibility”. Its scope is one of the most disputed subjects in the theory of
criminal law. It is usual to identify all the adverse consequences that flow from a
guilty act, forbidden under the Criminal Code, as constituting criminal

5 Renamed ‘commissions for juvenile affairs and defence of their rights’, known
colloquially as KDN, the abbreviation we use.
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responsibility: conviction, sanctioning (punishment)® and a criminal record.
Some experts include compulsory educational measures under “criminal
sanctions”, others do not. A criminal sanction (art. 43 Criminal Code) is defined
as “a measure of state coercion, imposed by a sentence of the court. A sanction
is imposed upon a person, recognized as guilty of committing a crime, and
consists in the deprivation or restriction of the rights and freedoms of the said
person as laid down in the Code”. A criminal sanction is applied “with the
intention of restoring social justice, and also with the intention of correcting the
behaviour of the convicted, and preventing further crimes”.

Sanctions include:

a) Fine;

b) Prohibition from engaging in a specific type of employment;

¢) Compulsory (community) work;
d) Corrective work;

e) Arrest;

f)  Deprivation of liberty.

Fine: of between two weeks to 6 months salary, regardless of whether the
juvenile has the means to pay; the court can make parents or legal representatives
responsible for the payment (a provision criticized by most experts).

Compulsory (community) work”: from 40-120 hours to be undertaken in
leisure time; maximum 2 hours per day for under 15s, 3 hours for 15-16 year olds.

Corrective work: from two months to one year, for those currently
unemployed, organized by the local authority together with the Inspectorate, and
to be undertaken in the juvenile’s locality; 2-5% of the earnings are withheld;

Arrest: from 1 to 4 months in an “arrest-house”.

Custody: a maximum of 6 years for those under the age of 16; 10 years for
16-17 year olds. A custodial sentence cannot be imposed upon an under-16 year
old who commits a minor or less serious crime for the first time, and for 16-17
year olds who commit a less serious crime for the first time. For serious and
particularly serious crimes the length of sentence is half that for adults.8 In

6 In Russian the same word — nakazaniye — is used for a sentence, a sanction, and punish-
ment. Hence Dostoevsky’s novel is Prestupleniye and nakazaniye (Crime and Punish-
ment) and the Federal Service for the Implementation of Sentences (or Sanctions) is
Federalnaya sluzhba ispolneniya nakazanii. 1 have throughout used ‘sanction’ as the
most appropriate translation.

7 Community work, introduced as a sanction in 2005, is referred to in the legislation as
‘obligatory’ or ‘compulsory’ work rather than as ‘social’ or ‘community’ work, proba-
bly to distinguish it from the ‘voluntary’ social work that was a marked feature of the
Soviet system.

8 The Criminal Code distinguishes between less than serious crimes (wilful and careless
actions) for which the upper limit for custody is two years; less serious, and serious
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circumstances when the young offender, serving a conditional (suspended)?
sentence, commits a new but less than serious crime the court, taking into
account the circumstances and the personality of the accused, can impose a
further conditional sentence. The court can draw the attention of those
implementing the decision to aspects of the offender’s personality.

Compulsory educational measures can be imposed in cases when the
offender is not held criminally liable or is not made subject to a criminal
sanction. The first case may arise when the juvenile has committed a minor or
less serious crime, and it is considered that the educational measures will be
effective. The legislation, which does not define “compulsory educational
measures”, simply lists: a warning, supervision by parents, guardians or a
specialized state institution, obligation to compensate for the damage done,
restrictions on leisure activities and the setting of particular requirements as
regards behaviour, prohibition from visiting certain localities, curfew,
restrictions on traveling, requirement to return to school, or to find work (with
assistance). A juvenile, sentenced to custody for a less serious or for a serious
crime, can have the sanction lifted by the court which, instead, commits him or
her to a secure special educational establishment (under the Ministry of
Education). As a rule the young person remains in the institution until the age of
18, within a maximum period of 3 years.

In addition to the above, almost all the circumstances which warrant
exemption from criminal liability for adults apply to juveniles; genuine remorse,
reconciliation with the victim, statute of limitation, change of circumstances.
These apply when the crime is of a minor or less serious nature, and committed
for the first time.

Conditional sentences can be imposed in all cases when the sentence would
be one of correctional work or a maximum of 8 years custody. The nature and
circumstances of the crime and the offender’s personality are taken into account.
During the period of the sentence (from 6 months to 5 years) the convict can be
obliged not to change residence, employment, place of education without notifi-
cation; not to frequent certain localities; to undergo a course of treatment for
alcoholism, drug addiction or venereal disease, etc. The court can annul or
impose any of these measures during the period of the sentence. Depending up
behaviour, the court can a) annul the sentence and the criminal record, b)
lengthen the sentence by no more than one year ¢) impose custody.

A juvenile sentenced to custody can be released on parole after serving no
less than one or two thirds of the sentence, depending upon the gravity of the

crimes with an upper limit of 10 years; and particularly serious crimes with no upper
limit, and tougher sanctions. These are for terms for adults.

9 Since 1997, under the new Criminal Code, ‘suspended sentences’ have been replaced
entirely by what we would term ‘suspended conditional sentences’, i. e., conditions are
attached, whose infringement will bring the offender back to court.
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crime. During parole, the same restrictions or obligations as those imposed
during a conditional sentence may apply. If they are not observed, the court can
return the juvenile to the place of detention to complete the sentence.

The law of 1999 refers to both individual- preventive measures and a variety
of supportive and preventive measures to be carried out by the police sub-de-
partments or departments of juvenile affairs for children who are placed on the
police record. Courts, commissions on juvenile affairs (KDN), the procuracy
and police can issue instructions on measures to be adopted.

4. Criminal procedures for juveniles

Procedures for dealing with a socially-dangerous act (as defined in the Criminal
Code) committed by a juvenile depend upon whether or not he/she has reached
the age of criminal responsibility. In the case of children who are under the age,
the investigating officer, procurator or judge either rules that prosecution is
inadmissible or closes the case and passes the details without delay to the
commission for juvenile affairs, the KDN. The commission should decide
whether to impose educational measures or to apply to court for a ruling on the
placement of the child in a special educational institution. The commission’s
procedures for dealing with such cases are relatively simple: there is little prior
preparation, the child and his/her legal representatives attend, decisions are taken
by a majority vote at the meeting which must be attended by no less than half of the
commission’s members. If the commission decides in favour of applying for a
court order on placement in a secure institution, the case is referred to the police or
prosecutor for the collecting of additional documentation (on the child’s living
conditions, health, etc.) before the court takes the final decision.

There is no special system of juvenile justice for the review of cases
involving juveniles who have reached the age of criminal responsibility but the
legislation takes some account of the age of the offender by specifying that
juvenile cases fall into a category of cases “with more complex procedures”.
Art. 420 of chapter 50 of the Code of Criminal Procedure refers to “the
exceptions” noted in chapter 50, and other sections of the Code refer to special
procedures for juveniles. These provisions attempt to take into account the need
to prioritize protection, to individualize court proceedings and also to enrich the
proceedings by giving a significant role to non-legal expert knowledge
(psychological, pedagogical, medical and psychiatric). A case prepared against a
juvenile must include: age and place of birth, living conditions, education,
mental health and other personality traits, and any influence exerted by his/her
elders. Where possible, in a case which involves a crime committed together
with an adult(s), the juvenile is tried separately.

The Code recommends that juveniles awaiting trial should be under the care
of parents, guardians, trustees or other trustworthy persons, or of representatives
of specialist institutions for children. The Supreme Court issued a special
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instruction that courts should check carefully any request from the organs of
preliminary investigation that the juvenile be detained on remand. Detention on
remand cannot be used for an under 16-year old, suspected or accused of
committing a minor crime or less serious crime, and only in exceptional
circumstances for other juveniles accused of a first minor offence.

The interrogation of a juvenile suspected, charged or on trial cannot last for
longer than 2 hours, and a maximum of 4 hours during one day. A defender and
legal representative must be present. In the case of an under 16-year old, or a
juvenile with mental health problems, a teacher or psychologist must be present,
and has the right to ask the youngster questions and, at the end of the session, to
read the protocol and add any comments in writing. The prosecutor, investigator,
representative of other agencies, or judge can authorize the participation of a
teacher or psychologist where this is requested or considered appropriate. There are
particular procedures for summoning a juvenile suspect (through his/her legal
representatives) and for removing a juvenile from the court room, if necessary. The
judge can rule to hold a closed hearing in the case of an under 16-year old.

The Code of Criminal Procedure distinguishes four parties 1) the court, 2)
the prosecution, 3) the defence, 4) other participants.

The court plays a leading role at both pre-trial and trial stages: the judge
takes decisions on remand and also, after sentencing, those which relate to
detention or release on parole. Also, practically any action (or lack of action) by
an investigator, procurator or other official can be appealed before the court. The
gravity of the crime determines the composition of the court, which may consist
of a single justice of the peace, a single district court judge or a collegium, a
regional court or, in specific circumstances a judge and jury. A sentence can be
referred to an appeal court or court of cassation, and a sentence, already
implemented, can be referred for review.

The prosecution includes the procurator, investigator, the victim, and civil
plaintiff. The procurator is authorized to carry out, on behalf of the state, a
criminal prosecution and to supervise the activities of those carrying out
enquiries or preliminary investigation. Where preliminary investigation is not
necessary, enquiries can be conducted by officers of the police, the fire-service,
captains of sea and river ships, etc. Preliminary investigation may be carried out
by police investigators, procurators, officials of the security service or of the
drugs and narcotics agency. The Supreme Court (2000) recommended that
juvenile cases should be heard by more experienced judges, with some
knowledge of pedagogy, psychology, sociology. Similar recommendations exist
in the instructions issued by the law and order ministries. But in practice such a
specialization is only to be found among the police (who carry out the
investigation in the majority of cases involving juveniles), and among the judges
and procurators in large towns and at regional level. Those who do specialize in
juvenile cases do not as a rule receive any professional training.



Russia 1129

The defence includes the juvenile, either suspected, charged, or during trial,
the ‘defender’ and the legal representative of the juvenile, and civil defendant.
The juvenile must have a ‘defender’ who can be a defence lawyer or advocate.
The court can also allow the participation of a close relative of the accused or
other individual whom the accused requests. From the beginning of the first
interrogation or questioning, the juvenile’s legal representative must be involved
(a parent, guardian, representative of the institution that has guardianship of the
accused). The legal representative has the right to know of the charges, to
participate in the interrogation or, with the investigator’s permission, in other
parts of the investigation; to give and present evidence; to be made aware of the
protocols and, upon completion of the investigation, of all the materials of the
case; to attend the court hearing, and to enter a complaint of the behaviour of
any official or of the court.

Other participants include witnesses, experts, and translators/interpreters.
Given the obligation of the court to establish the details of the living conditions
and educational environment of the accused, representatives of educational in-
stitutions or social organizations and, if necessary of any other institution, in-
cluding of the KDN, of the health, educational, employment departments of the
local authority , and psychologists may be included. Psychological expertise is
frequently requested.

5./6. The sentencing practice

During the past eight years more than 40,000, or approximately a quarter of all
14-17 year olds identified in connection with a crime, have, each year, been
exempted from criminal liability (7able 5). For Krasnoyarsk krai the figure for
the same period is on average 20%. We do not have data which provides reasons
for the exemptions. They can include: reconciliation, real repentance, the use of
compulsory educational measures, or an amnesty. Given that a juvenile can be
freed from criminal liability at different stages during the processing of a case,
different agencies record the statistical data. It would require research to analyze
them. Any analysis is further complicated by the fact that an action may be
recorded twice: both by the investigative agencies when they ‘close’ the case
and transfer it to court, recommending compulsory educational measures, and by
the court. However, evidence suggests that the 1996 Criminal Code’s making
the adoption of such compulsory measures exclusively the prerogative of the
courts has significantly reduced their use. They tend to be used predominantly
for children under the age of criminal responsibility. Despite the Supreme
Court’s recommendation (2000), they are used in only 2-3% of cases where the
juvenile stands trial. The numbers and percentages of juveniles freed from
criminal liability (before trial), and subject to such measures, is not recorded in
the federal or regional statistics.
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Only 11.4% of those who are held criminally liable but are exempted from a
criminal sanction receive measures of a compulsory educational kind
(henceforth PMVV). (Table 5) In the Krasnoyarsk region the percentage is
higher (28.6%) and shows signs of increasing. However a sample survey of 357
criminal cases from 2006/07 produced the following: PMVV was used in 11
cases where the juvenile was exempted from criminal liability and in two cases
where no criminal sanction was imposed. The measures used under PMVYV are
quite limited. They include: placing under the supervision of parents or a
children’s department, restricting leisure activities (curfew after 10 p.m.,
exclusion from public places after 9 p. m., and from places selling alcohol or
from computer clubs), the requirement to attend school, and to register with the
police. Placement in a special educational institution is very rare (Table 5).
Some regions do not have such an institution, and the places are limited.
Reasons for the infrequent use of PMVV include: lack of clarity in the
legislation, lack of understanding of the purpose of such measures,
unwillingness or inability to use them effectively, and the lack of a developed
infrastructure to support them. In addition, PMVV has to compete with an
alternative measure: a conditional custodial sentence.

The judge or the procurator can close a criminal investigation of a first-time
minor or less serious crime if the two sides agree and the victim is compensated
for any damage. There are no published statistics on this. In the majority of such
cases the procurator, judge, or criminal investigator notes the compensation
made, and the request of the victim to close the case. Mediation, usually at the
request of the accused, is an informal process. As of now specialist structures,
responsible for initiating and conducting mediation, do not exist.

Of the six sanctions listed in the Criminal Code only three are used at
present. Arrest is not used because there are no arrest houses. Prohibition against
engaging in a particular occupation is extremely rare in juvenile cases.
Compulsory (community) work, introduced in 2005, is still used infrequently
because its practical implementation awaits resolution. Even in the statistics it is
only registered under the heading ‘other measures’ (Table 6).
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The use of fines has increased significantly in recent years. This is because a
fine can be paid by a parent or guardian. Corrective work only accounts for 1%
of sentences but its use is increasing. As previously, the percentage of those
sentenced to custody remains high (24.2% on average during 1998-2005 for
Russia as a whole). While in percentage terms the use of custody has shown a
slight decrease, the absolute numbers have hardly changed: from 23,944 in 1990
to 23,510 in 2005 (Table 6). A similar situation exists in the Krasnoyarsk region,
and here more than half receive long sentences — from 3-10 years.

A conditional custodial sentence remains the most widely used sanction. In
1997 ‘suspension’ was formally abolished in favour of ‘conditional’. Since then
the share of conditional custodial sentences averages around 70% for Russia a
whole; the figure for Krasnoyarsk is 73%. To a certain extent the awarding of
conditional custodial sentences compensates for the inadequate use of PMVV.
Conditions attached to the sentence (and the consequences if they are not
observed) make it, in theory, a much more effective measure. However, in
reality, the conditions are as poorly designed as those listed under PMVV. Given
the absence, in Russia, of an adequate infrastructure, it is rare to find, for
example, obligatory attendance at psychological or other training courses.

7. Regional patterns and differences in sentencing young
offenders

There are no statistical data on different regions. However, the data on the
sentencing practice in the Krasnoyarsk region show very similar patterns.
Therefore regional variations do not play a major role in the Russian academic
and political discussion.

8. Young adults and the juvenile (or adult) criminal justice

The Criminal Code allows the court, in exceptional cases, to apply “juvenile
measures” to 18-19 year olds, apart from that of placing an individual in a
special secure educational institution or in a juvenile colony. However, the
statistics do not include data specific to this age group, and court practice and
discussion with judges in Krasnoyarsk suggests that such measures are rarely
used, if at all. Judges refer to the absence in the law of clear criteria for their use,
and the recent recommendations of the Supreme Court have included no
mention of this age group. Since, in Russia, juveniles come before adult courts,
a more pressing issue is that of transferring juvenile cases to juvenile courts.
First pilot projects recently have started, one of them in Rostov/Don.
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9. Transfer of juveniles to the adult court

As there do not exist specialised juvenile courts, the problem of a transfer to
adult courts is not relevant.

10. Preliminary residential care and pre-trial detention

The legislation allows for two types of temporary detention for those who have
committed a criminal act. The first is placement in a Centre for the Temporary
Holding of Juveniles, under the Ministry of Internal Affairs, in accordance with
the conditions laid down by the 1999 law “On preventive work with vagrancy
and juvenile offending”. The following categories of children may be placed in a
TsVSN:

1. Those, under a court order, awaiting transfer to a secure special school.

2. Those awaiting a court decision on transfer to a secure special school
who are either at risk, or likely to commit a further socially dangerous
act, or have no place to live, or have refused to appear in court.

Those who have absconded from a secure special school.

4. Those who have committed a socially dangerous act but are under the
age of criminal responsibility, are at risk, are likely to repeat the action,
have no place of residence, or no documents.

The 1999 law allowed for a placement in a Centre for no more than 48 hours
on the basis of an order by the head of the police department or his authorized
officer. The director of the Centre should immediately notify the procurator.
However, a review by experts from the Council of Europe suggested that the law
lacked sufficient judicial safeguards of the rights of the child, and in 2003 the
law was amended: within 24 hours of a child being placed in centre, the relevant
materials must be presented to a judge who, within a further 24 hours, must
review them in the presence of the child, legal representative, defender,
procurator, police officer, and director of the centre; a representative from the
KDN and adoption agency may also attend. The judge then takes a decision on
whether the child should be held at the Centre for a period not exceeding 30
days, or whether he/she should be released. Under exceptional circumstances the
period of detention can be extended for a further 15 days. The decision can be
appealed against or taken by the procurator to a higher court.

Data on numbers placed in the centres is not published systematically but
the following figures, from the MVD information department, have been quoted:
24,441 in 2001; 20,595 in 2002 and 20,093 in 2003. (Approximately 60% of
those held in the centres are children under the age of criminal responsibility
who have committed socially-dangerous acts or administrative offences.)

Custodial remand is one of six measures which can be used while the
juvenile is under investigation or awaiting trial. Articles 108 and 423 of the

(%)
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Code of Criminal Procedure stipulate that in each case the alternative of placing
the youngster under supervision must be considered; custody should only be
used in serious or particularly serious cases; exceptionally in less serious cases.
The investigator or investigating official, with the procurator’s approval, or the
procurator himself, apply to the judge, with the relevant materials; in such cases
the procurator himself must question the suspect or accused. A decision is made
by a district court judge in the presence of the suspect or accused, the procurator,
and defender; the juvenile’s legal representative has the right to be present. The
judge either grants the request, refuses the request, or delays a decision for a
maximum of 72 hours for the presentation of additional materials in support of
the request. Only new circumstantial evidence relating to the need to detain the
juvenile can be considered at this stage. The judge’s decision can be appealed
through cassation. Should custody be granted, the legal representatives of the
juvenile are to be notified without delay.

Article 109 of the Code of Criminal Procedure restricts custodial remand to
a maximum of two months. This can be extended by the district court to 6
months in a case when the preliminary investigation is incomplete, and to a
maximum of 12 months in a particularly complicated case.

Conditions of detention on remand are covered by a federal law dating from
1955. Detainees are held in an Isolation Centre (SIZO, run by the prison system)
but can be transferred to Temporary Isolation Centres for up to 10 days in cases
when a SIZO is too far from court jurisdiction for the detainee to be brought to
court during a day. The law specifies better living conditions for juveniles,
higher rations, daily exercise of not less than two hours with sport and physical
exercises, the watching of television and where possible films. Detainees have
access to secondary education, and cultural activities are provided. They are
allowed to acquire text books and school materials, and to receive them in
parcels, without restrictions on weight.

The published figures for 2004 quote 17,200 requests for custodial remand
for juveniles of which 14,700 or 85.5% were granted. In 2005 the figure for
requests rose to 19,500. These included 4,800 for particularly serious crimes,
10,300 for serious crimes, 4,100 for less serious crimes, and 289 for minor
crimes. If we compare these figures with those for juveniles identified in
connection with a crime (7able 5), we note that custodial remand was used in
9.7% of the cases.
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12. Residential care and youth prisons — Legal aspects and the
extent of young persons deprived of their liberty. The
implementation of sanctions in the case of juveniles

The following chapter includes compulsory educational measures which include
placement in a special secure educational establishment and the implementation
of criminal sanctions.

12.1. Placement in a secure special educational institution

This is regulated by the 1999 law but we should note that the term “implementation
of compulsory educational measures” does not appear in the law itself, rather
there is reference to a system of “individual-preventive work” to be undertaken
by a number of persons or agencies. These include: the KDN, the departments of
social welfare, education, guardianship, for youth, health, employment, and the
police. Those who will be responsible for working with the juvenile who
remains in the community will be listed in the court’s decision: parents, legal
representatives or a specialist agency, and, most commonly, the police department
which works with juveniles (supervising the observation of curfew, and other
special measures). In recent years specialist institutions, aimed at providing
social rehabilitation programmes, and referred to in the 1999 law, have begun to
appear: rehabilitation centres, shelters for children which provide support to
those in difficult circumstances and in urgent need, centres for children left
without parental support. A decree of 2000 spelt out the key parameters for the
work of such centres. Given that their financing is the responsibility of the
regional authorities and municipal education departments, they are dependent
upon the financial state of the region. They are only at a very early stage of
development and play no real part in implementing compulsory educational
measures. In none of the cases we looked at did these institutions figure.

Nor in Russia, at present, do the different centres of social-psychological
support, or of professional training, the clubs and sports centres which exist in
the large towns play any part in implementing compulsory educational
programmes.

Young people between the age of 11 and 18, who need special educational
facilities and have special educational needs are placed in secure special
educational institutions under the Ministry of Education, if:

1. at the time of committing a socially-dangerous act, specified in the
Criminal Code, they have not reached the age of criminal
responsibility;

2.  they have reached the age of criminal responsibility but as a consequence
of their mental age could not have understood the nature and
consequences of their actions or failure to act;
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3. they have been convicted by the court of a less serious crime and

placed in a special educational institution in lieu of a criminal sanction

Three types of such institutions exist: 1) special general educational schools
for juveniles, 2) special professional technical schools for convicted juveniles,
and 3) special (correctional) educational institutions for those who have special
needs. The term of the placement can be shortened by the court if the juvenile is
transferred to another institution because of age, health, or to provide better
conditions for his or her education; if the juvenile no longer needs the education
or has to be removed on health grounds. The placement can only be extended by
the court in response to a request from the juvenile in order to complete
secondary education or professional training. The students are fully supported
by the state; orphans and those abandoned by their parents are covered by the
legislation for these categories of children.

The children have the right to maintain contact with their parents, and also
can be allowed out for holidays. Travel expenses and a subsistence allowance
are covered by the institution.

Regulations cover: the security of the territory and property; safe living
conditions for the children; prevention of their leaving the premises without
permission; constant surveillance and control of the children, including at night
time; random searches of the children’s belongings, and contents of parcels;
censorship of all their correspondence except that to the court, procurator, and
ombudsman, and to their defence lawyer. It is prohibited to subject the children
to measures of physical or psychological force; to use measures which do not
take into account the age of the child, and which are degrading; to restrict
contact with parents or legal representatives; to cut the food ration or exercise
time; to involve the children in measures to maintain discipline. Socially useful
work should not be imposed as a disciplinary measure. However, in exceptional
cases, to avert a dangerous situation which threatens the life and health of others
or of the state, officials can use physical restraint. Officials must give warning of
this, unless the situation makes this impossible. They must without delay report
such a case to the procurator. The KDN is responsible for oversight and control
of the conditions in the institutions — the teaching, living conditions and
treatment of the children.

12.2 The implementation of criminal sanctions

In addition to the Code for the Implementation of Sentences of the Russian Fed-
eration, there are several laws regulating different aspects of the implementation
of criminal sanctions. Further regulations are provided by Instructions issued by
the relevant ministries or agencies. There is no separate law relating to juveniles
but their treatment receives specific mention within the general rules.

We can divide the institutions which deal with juveniles between 1) those
which implement sentences which the juvenile serves in the community — fines,



1138 N. Shchedrin

compulsory (community) work, corrective work and 2) those which implement
sentences of detention — arrest, custody.

The great majority of sentences are implemented by the following agencies:
the Inspectorate for the implementation of sentences, arrest houses, juvenile
(educational) colonies, and other organs belonging to the Federal Service for the
Implementation of Sentences (FSIN). The collection of fines is administered by
the federal service of court bailiffs. Compulsory or corrective work, and
prohibition on occupying a profession, is administered by the Inspectorate.
Although a conditional sentence is not a criminal sanction, the Inspectorate also
supervises the behaviour of the convicted. A feature of the system relating only
to juveniles is that those who are not sentenced to custody remain on the records
of the local police department responsible for juveniles.

The Code provides for the sentencing of juveniles to short sentences in
arrest houses but, given that they do not exist, this sentence is not used. (The
Ministry of Justice, following a cost calculation, has drawn up draft legislation
which would abolish this sentence.) Juveniles sentenced to deprivation of
freedom serve their sentence in an educational colony.l0 On 1 January 2007
there were 65 colonies, of which three were for girls, with 12,752 inmates, of
whom 853 were girls. The percentage of juveniles among all those serving
custodial sentences has decreased from 3.2% in 1994 to 1.8% in 2007. The
decline in absolute numbers over the period is not so marked but is noticeable
since 2001 (Table 7). Given the fall in numbers and some increase in numbers of
staff, the staff-inmate ratio has improved: on 1 January 2007 there were 12,990
staff to 12,752 juveniles whereas in 2001 the ratio was 6 to 10. A positive sign is
the absolute and relative drop in the younger age group (14-15 year olds) — from
3,740 or 20% in 1994 to 864 or 7% in 2007.

The legislation provides for four types of regime: 1) standard 2) light 3)
privileged 4) strict. On 1 January 2007 the percentages under these regimes were
as follows: standard 57%; light 31%; privileged 9%; and strict 3%. All begin
their sentence under a standard regime. The only exceptions are those convicted
for premeditated crimes, committed while in custody. After a defined period and
given good behaviour (as regards education and work), convicts can be
transferred to a more favourable regime (in terms of their rights and freedoms),
up to and including freedom on parole. In contrast, those guilty of malicious
infringement of the rules can be transferred to a stricter, less favourable regime.
In this way the legislator has included a ‘step’ system into the implementation of
custodial sentences for juveniles. The inmates are fed and clothed by the state,
and provided with medical care. The differences between the regimes consist, in
the main, in the number and type of restrictions that exist: the amount that can

10 The latest regulations covering the regime and conditions within a juvenile educational
colony (VK) were issued on 6 October 2006 by an Order (No. 311) of the Ministry of
Justice.
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be held on a personal account for spending on provisions or personal needs; the
number of short (4 hour) and long (3 day) visits allowed. For example, those
under a privileged regime live, as a rule, in a hostel outside the colony but
supervised by its administration. There are very few restrictions on their
spending, receipt of parcels, and short visits. They can wear civvies and have 6
extra visits. Those on a strict regime live in an isolated building into which they
are locked during leisure time; they can only spend up to 3 times the minimum
wage, and have 6 short visits during the course of a year.

With the aim of correcting the juveniles’ behaviour and preparing them for
an independent existence, a complete secondary education and professional
training is carried out on the base of the colony schools and workshops. Three
quarter of the inmates are aged between 14 and 18. As a general rule they serve
their sentence in a single colony within the boundaries of the region where they
lived and were sentenced. Where this is not possible (because there is no colony)
they are sent to the nearest available one.

Article 139 of the Code allows for a juvenile who reaches the age of 18 but
whose sentence is not yet completed to remain in the colony to complete his or
her education or professional training, but not beyond the age of 21. The colony
governor makes the request to the procurator. The over-18s continue to receive
material support and rations as for the younger convicts. The figures suggest that
the absolute number of the over-18s fluctuates and during recent years has
shown little growth but its weight in the total number has significantly
increased. As Table 8 shows over-18s constitute about a quarter of all inmates
today. Those 18-year olds who have poor records are either transferred to an
isolation section of the colony which functions under a standard regime for
adults, or they are sent to an adult colony.

Most of the juveniles are released on conditional parole and on completion
of sentence. A very small number receive a pardon. We do not have data on
other reasons for release but we assume from the data in table 9 that the missing
percentages include those freed under an amnesty, a successful appeal against a
sentence, the substitution of a softer sentence, for health or other reasons (in
2002, for example, there was a major amnesty).
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Table 7: Characteristics of young people serving sentences in
juvenile colonies (as of 1 January)

1994 | 1996 | 1998 | 2000 | 2002 | 2004 | 2006 | 2007

Number in juvenile

. 19,099 120,849 (19,763 21,957 |18,677 16,491 14,545 12,752
colonies

As % of total prison

population 32 3.0 2.8 2.9 2.5 24 2.2 1.8

[Among those in juvenile colonies:

girls 917 | 1,136 | 1,262 | 1,349 | 1,139 945 | 1,040 843
As % 4.8 54 6.4 6.1 6.1 5.7 7.2 6.6
14 -15 years old incl. 3,740 | 4,313 | 3,067 | 3,490 | 2,330 | 1,909 | 1,047 864
As % 19.6 | 20.7 15.5 15.9 12.5 11.6 7.2 6.8
16 -17 years old incl. |12,321 |13,729 |13,182 |14,152 11,711 |11,359 | 9,716 | 8,424
As % 645 | 658 | 66.7| 645| 62.7| 689 | 66.8| 66,1
18 years plus 3,038 | 2,807 | 3,514 | 4,315 | 4,636 | 3,223 | 3,782 | 3,464
As % 15.9 13.5 17.8 19.7| 248 195 260| 272
No. transferred to

adult 7,422 | 8,617 | 8,216 | 8,622 | 7,592 | 6,589 | 6,988 | 7,781
colonies

As % 3890 | 413| 41.6| 393| 40.6| 40.0| 480 | 61.0

No. serving second

494 | 1,558 | 1,256 | 1,056 912 848 684 524
sentence

As % 2.6 7.5 6.4 4.8 49 5.1 4.7 4.1

Source:  Data provided by the Head of the Legal department, Federal Service for Imple-
mentation of Sentences, Professor O. Filimonov.
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Table 8: Numbers and reasons for release from juvenile colonies

1994 | 1996 | 1998 | 2000 | 2002 | 2004 | 2005 | 2006

Total number

9,116 | 8,917 | 8,963 |12,835 |14,288 | 9,438 | 5,871 | 6,199
released

Y% 100 100 100 100 100 100 100 100

Upon
completion of 2,135 | 3,195 | 3,193 1,523 826 1,402 1,575 | 2,000
sentence

As % 234 358 35.6 11.8 5.7 14.8 26.8 322
On parole 5,943 | 5,493 | 5470 | 5,597 | 2,579 | 7,076 | 4,241 | 3,694
As % 65.1 61.6 61.0 43.6 18.0 74.9 72.2 59.5
Pardoned 10 10 35 40 2 5 1 7
As % 0.1 0.1 0.3 0.3 0.0 0.0 0.0 0.1

Source:  Data provided by the Head of the Legal department, Federal Service for Imple-
mentation of Sentences, Professor O. Filimonov.

The reward system in the colony includes: Appreciation, award of a
monetary prize, or bonus; extra short or long visits; permission to spend extra on
buying provisions or other items; early annulment of previous penalties; the
right to attend sporting/culture activities outside the colony; the right to spend
time outside the colony with parents or legal representatives; transfer from strict
to standard regime.

For breaking the rules, the juvenile can be issued with a reprimand; a
disciplinary fine up to 200 rubles; prohibited from watching the cinema for a
month; placed in the disciplinary isolation cell for up to 7 days, while continuing
to attend school. Figures suggest that infringements and the number of
placements in disciplinary isolation (about half of all punishments) are
decreasing (Table 9).
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Table 9: Use of disciplinary isolation cell in juvenile colonies
(as of 1 January)

1994 | 1996 | 1998 | 2009 | 2002 | 2004 | 2006 | 2007
Total no. of 12,800/12,168 9,914/10,153 6,257 5,106 5,467 8,658
violation of rules
As % 1000 100 100, 100, 100, 100, 100 100
No. in isolation cell | 7,017 5,955 5,326 5,157 3,471| 2,777 2,525| 2,669
As % 54.8 48.9 537 50.7 554 543 46.1 30.8
Source:  Data provided by the Head of the Legal Department, Federal Service for Imple-

mentation of Sentences, Professor O. Filimonov.

A council of trustees composed of representatives of business, NGOs and
citizens assist the colony administration; parents committees also are set up to
correspond to groups within the colonies.

13. Current reform debates and challenges to the juvenile
justice system

We draw the following conclusions from our review of legislation and practice:

1.

The Russian legislator has not, as of today, chosen to design a separate,
detailed law to regulate substantive, procedural and other aspects of the
response to juvenile law-breakers but, rather, has retained the previous
approach. This consists of including certain exceptions to the general
norms when the individual is a juvenile. The Criminal Code (1996),
Code of Criminal Procedure (1996) and the Code on the Implementation
of Sentences (2001) contain sections which allow for the particularities
of a young age to be taken into account. For the first time in Russian
history the 1999 law on “The basic principles of the system for the
prevention of the neglect of children and youth offending” identified a
range of measures of an individual-preventive nature for children under
the age of criminal responsibility who have committed a socially-
dangerous act, and for juveniles exempted from criminal liability or
sanctions; it also specified the competencies and interaction of the
various bodies, institutions, officials and social organizations, responsible
for carrying out individual-preventive work with young offenders.

Today’s Russian legislation, in terms of taking the personality of the
young offender and his or her interests into account, is more
progressive than earlier legislation and, in general, its principles and
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norms meet international standards.!l At the same time recent
legislation has included not a few unclear or contradictory clauses, and
left gaps. Some have been attended to but a significant number remain
and are the subject of dispute. We group them as follows:

The rulings on age. In particular, the absence in the legislation not only
of a clear definition of a young child (maloletnyi) but, compared with
that for other juveniles, the existence of weaker procedural safeguards
against errors and arbitrary decisions for this age group, commands
attention. Not infrequently views are expressed in favour of lowering
the age of criminal responsibility to 13 or even 12. Further, in our
opinion, article 96 of the Criminal Code is deficient in that it provides
no clear rules for using particular responses to young people aged
between 18 and 21, which results in their not being used.

The rulings connected with the use of sanctions for juveniles. On the
one hand, the majority of experts continue to view sanctioning as the
key and universal instrument for the prevention of juvenile crime.
Attention is drawn to the very poor array of available sanctions,
including the introduction of new measures which curtail freedoms,
and the use of house arrest. The provision that parents or legal
representatives of the young offender can pay a fine is criticized as
contradicting the principle of individual responsibility. On the other
hand, support for a greater use of PMVV is growing. We share the
view that the future basis of juvenile criminal justice in Russia should
rest on dispensing with criminal investigations for juvenile offenders,
and on the use of PMVV. To achieve this, the legislation on the use of
such measures needs to be amended, safeguards protecting the rights
of the juveniles should be strengthened, and there will need to be
clearer and more concise rulings on the imposition and implementation
of the measures.

Rulings on the body (institution) responsible for reviewing criminal
cases. Many specialists are convinced that the review of such cases by
a court, which follows the rules on criminal procedure, is the best
guarantee against unprofessional behaviour and arbitrariness. Others,
on the contrary, argue that this encourages the stigmatizing of juve-
niles and therefore it would be preferable either wholly or partly to
entrust decision making to a non-judicial organ — the KDN. In recent
years there has been a considerable shift in public opinion in favour of

11

Specialists have drawn attention to a few discrepancies: 1) in Russia the principle of
confidentiality in a court hearing exists only for those under 16 years of age; 2) certain
conditions relating to the detention of juveniles in the centres of temporary isolation
contradicted article 5 of the European convention on the rights and freedoms of the in-
dividual, but these were corrected in amendments to the 1999 law made in 2003-2004.
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creating a juvenile justice system but the range of opinions is wide:
from “cosmetic changes” to be achieved by increasing the specialization
of the participants to the creation of a separate and self-sufficient
system of juvenile justice whose arsenal will contain, for the main part,
educational measures. At the same time the professional community
has not resolved the issue of which model of a specialized court should
apply in Russia: a family court, a juvenile court, or specialist kollegii
of courts of general jurisdiction. The Concept (strategy) of court
reform of 1991 referred directly to the need to set up juvenile courts
and, as a preliminary measure, setting up specialized kollegii in federal
courts and regional courts. A draft law, giving specialized courts the
right to review not only civil and administrative but also criminal cases
passed its first reading in the State Duma in 2002. It has progressed no
further.

Furthermore, the possibilities which the existing legislation provides
are not made use of as they might be. The impediments include:

The unfavourable socio-economic and social-psychological situation.
Despite the improvement in the economic situation and some lessening
of social tension, the polarization of the population in terms of income
and the alienation of the ruling elite from the population continue. The
threat of terrorism serves as useful excuse and argument against
modest democratic achievements and in support of an excessive
centralization of power. The ideals of freedom, equality, justice and
mercy which, at the beginning of the 1990s, inspired a change of
direction in Russia, are now largely forgotten. The consumer orientation
of society gains pace, a striving to achieve western standards of
consumption at whatever the cost. The increase in competitiveness
accompanied by weak safeguards for the non-competitive sector of
society, to which children belong, creates a fertile ground for neglect,
and for offending and criminal behaviour by juveniles. This, in its turn,
adds to the burden placed upon the structures whose responsibility it is
to work with young delinquents. Without the resources to engage in
skilled professional activities, these structures adopt a formal, simplistic
approach to their work. Simple and radical means are traditionally
chosen to solve very complex social problems, and one such is the
stronger use of repressive punitive measures.

The inadequacy of resources provided by the state and society and the
lack of control over their expenditure. As earlier, laws and programmes
are adopted without the backing of sufficient resources. For example,
it took 8 years after the passing of the Criminal Code, for compulsory
(community) work to be introduced; 10 years have passed but arrest
has still not been introduced. Measures, being planned or introduced,
are not considered from a cost-benefit point of view. Accounts of
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expenditure are not published. Financing for the implementation of the
1999 law (on preventive measures) is the responsibility of the regional
and municipal authorities, most of whom have deficit budgets. Partly
for this reason the new Russia still has no proper infrastructure for
social work and psychological-pedagogic support for juveniles. As a
result the effectiveness of using PMVV as an alternative to custody is
negligible. Recidivism, for example, among those who receive a
conditional sentence (the most widely used of all the sentences) is
between 55-60%. Many regions have no open or secure special
educational institutions. (One author puts the number of open institutions
at 11, with 1,600 children, the number of secure at 50 with 4,000.)
Opportunities for setting up refuges, schools and other institutions
which could meet state, regional and municipal contracts for individual-
preventive programmes for juveniles are limited. Not a single normative
act makes provision for such contracts.

The lack of qualified personnel. There are many higher education
institutions which produce lawyers, social workers, psychologists and
teachers specializing in pedagogy but specialist training for those who
work with young offenders has not yet been introduced. With the
exception of judges, work with young offenders is not prestigious or
properly paid. There is no competition and professional selection for
posts. The principle that those among judges, procurators, investigators
and other officials who review and oversee juvenile cases should be
specialists is often infringed. The individuals concerned receive no
additional professional training and are allowed to work without the
appropriate certificates. From time to time there are calls for a return to
the socialist system of prevention, under which a huge army of
dilettantes, relying on their level of education and culture, dispensed
justice and decided the fate of juveniles. The idea of involving the
public in crime prevention is an admirable idea provided, in the words
of M. S. Kruter, that “the work is headed by professionals and they are
assisted by members of the public who have had the necessary
training, are undertaking the work voluntarily, and follow the rules and
regulations”.

Lack of appropriate organizational support. The normative acts do not
spell out clearly the competencies of the many institutions involved in
prevention and for this reason parallelism and duplication occurs. It is
essential to reorganize one of the key institutions, the KDN, which is
required, almost entirely on a voluntary basis, to carry out
simultaneously functions which are difficult to combine — those of an
organizer, coordinator of work with juveniles, guardian of their rights,
and of an administrative-judicial organ. Moreover, not only do the
norms on workloads for those employed by the local government
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departments that work with juveniles have no scientific basis, they are
simply not observed because of shortage of funding. Criteria for
evaluating either the whole system which works with young offenders
or its separate parts do not exist. The absence of such terms as
“management” or “risk management” in either the normative acts or in
the working vocabulary that describes the response to juveniles
indicates how underdeveloped such concepts are.

e) Lack of appropriate informational-analytic support. The analysis of the
judicial (criminal) response to juveniles is a difficult matter, which is
clearly demonstrated by the way in which the statistical records are
organized. First criminal statistics in Russia are presented in age
cohorts — 14-15, 16-17, 18-24, 25-29, 30-39, 40-49, 50 and older,
which do not correspond to accepted patterns of moving from one age
to group to another. Second, until 1985, criminal data were secret and
even today are not published in full. Third, at present the collection,
processing and publication of the statistics is carried out by several
agencies — the Ministry of Internal Affairs, the Procuracy, the Court
Department, the Federal Service for the Control of Narcotics, the Chief
Administration for the Implementation of Sentences — which, posses-
sing a monopoly over the information, not infrequently distort the data
to serve their departmental interests. The statistical categories have no
criminological basis and are not uniform. Reports are published
irregularly and are not complete. Fourth, the new Criminal Code and
Code of Sentencing have been in operation since 1997, and the Code
of Criminal Procedure from 2003, which have changed enforcement
practices and, consequently, the statistical picture. Fifth, and finally,
the analysis of registered crime does not reflect the true picture
because of the assumed high level of latent crime, and research into
this is not conducted. However repeated proposals for a review of the
system of agency statistics meet with little support.

f)  Continuous monitoring and analysis of deviant juvenile behaviour, risk
assessment, and also the evaluation of the effectiveness of the activity
of the various services is not carried out at the present time. Resources
for this are not included in budgets at different levels, and grants to
support research in this area are not available.

14. Summary and future prospects

As regards future developments, we identify three potential strategies.

1. Adapting the existing justice system in line with international standards.
This is what is happening at the moment via a) the introduction of
special statutes or articles which make corrections to the existing codes
b) the adoption of legislation which, although introducing positive
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changes, essentially strengthens the previous approach to the
resocialization of juveniles. Russian legislation formally meets the
international standards specified for criminal justice in juvenile cases,
and this group receives preferential treatment under the criminal justice
system, but in real terms these developments lead to a dead end.
Despite the attempts to give criminal procedures a substantial social
focus, in this scenario the functioning of the court system retains pride
of place, and the tasks of positive socialization and the welfare of the
juveniles come second, although it should be the other way round.
Radically changing the justice system, by means of adopting a special
law on juvenile justice (juvenile courts). Draft laws, proposed by Mel-
nikova and Vetrova, and by a group led by Yermakov, have several
weaknesses. First, they are limited to reform of the court system and
barely touch upon the institutions responsible for resocializing the
young offenders. Second, the preconditions for a radical reform of the
situation in Russia do not yet exist, i. e., a detailed and widely accepted
conception of reform; a critical mass of specialists, able to support and
implement a new project; the text of a draft law which would receive
majority support among specialists and legislators; the necessary mate-
rial and financial resources. Without this even the most progressive law
is doomed to fail and will be damaging because it will discredit the
excellent idea of juvenile justice.

Combining two parallel and mutually supportive strategies: the design
and adoption of a “Law on juvenile justice” and the carrying out of
innovative projects which create elements of a juvenile justice system.
This strategy, the one proposed by Maksudov and Fliamer, seems to us
to have the most potential and be the most realistic. In our view, the
innovative process should take the lead, and the design of the draft law
should follow. The feasibility of this approach has been demonstrated
by the introduction of new methods of responding to young offenders,
of new technologies and interactive schemes, including those of
restorative justice, in a number of regions (Moscow, St. Petersburg,
Tatarstan, Rostov, Vladminir, Bryansk, Krasnoyarsk, Primorsk and
others). The innovative projects not only change the operation of the
justice system but also the thinking of those who participate in the
projects, and thus they become an original way of training specialists of
a new kind. The innovative projects as of now are carried out within
the bounds of existing legislation, where there is still scope for further
experimentation. Conflicts are bound to arise but, in our view, these
could be resolved through local legal experiments, which would
receive a legal basis through the adoption of a law “On experimentation
in the sphere of creating a juvenile justice system in certain regions of
the Russian federation”. In the course of three to five years the results
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of the experimentation would be assessed, and the most viable and best
practices constitute the basis for a “Law on juvenile justice”.
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Scotland

Michele Burman, Jenny Johnstone,

Alistair Fraser, Fergus McNeill

Preliminary remarks

Scotland is a small jurisdiction, with a population of just over five million
people, of which just under 600,000 are aged between 8 and 16 years of age. It
has distinctive criminal justice, education and social work systems distinguishing
the systems of prosecution, criminal procedure, sentencing, prison and parole
from those in England and Wales.

1. Historical development and overview of the current
juvenile justice legislation

The Social Work (Scotland) Act 1968, implemented in 1971, introduced a
distinctive approach to dealing with the problems of children and young people
in Scotland. Up until that time, child offenders aged 8 to 15 years were dealt
with by specialised ‘Juvenile Courts’, set up by the Children and Young Persons
(Scotland) Act 1937. In May 1961, following concerns about the way in which
the Juvenile Court system affected children, the Secretary of State for Scotland
set up a Committee, chaired by Lord Kilbrandon (a High Court Judge), ‘to
consider the provisions of the law of Scotland relating to the treatment of
juvenile delinquents and juveniles in need of care or protection or beyond
parental control and, in particular, the constitution, powers and procedures of
courts dealing with such juveniles’ (Kilbrandon Committee 1964/1995, p. 5).

In 1964, the Kilbrandon Committee put forward a radical and far-reaching
set of recommendations which profoundly affected the way in which children
and young people were dealt with in Scotland (Lockyer/Stone 1998). The
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Committee proceeded from the assumption that children and young people
appearing before the Juvenile Courts, as offenders, truants, or being beyond
parental control displayed similar underlying difficulties as those suffering from
a lack of parental care, and had a common set of needs for special measures of
education and training. Young people who offend were to be viewed not simply
as offenders but as young people whose upbringing had been unsatisfactory, and
where responsibility for their offending behaviour should be a shared one
between the young person, the family, the community and the state (Whyte
2004). The key principles adopted by the Committee were a separation between
the establishment of issues of disputed fact and decisions on the treatment of the
child; the use of lay panels (not lawyers) to reach decisions; the recognition of
the needs of the child; an emphasis on the role of the family, and the adoption of
a preventative and educational approach.

Following the Committee’s recommendations, which were integrated into
the Social Work (Scotland) Act 1968, Juvenile Courts were abolished and
replaced by Children’s Hearings which deal with both children in need of care
and protection and children who offend.

1.1  The Scottish Children’s Hearing System

The Children’s Hearing System began operating in 1971, and took over from the
courts most of the responsibility for dealing with children and young people
under 16, and in some cases under 18, who commit offences or who are in need
of care and protection. The Children (Scotland) Act 1995 (the 1995 Act)
provides the current statutory framework for the Children’s Hearings System. !

The Children’s Hearing System is unique to Scotland. It has provided a
system of care and justice for vulnerable and troubled children and young people
for over 30 years, and has been widely acclaimed as ‘Scotland’s most original
and distinctive contribution to child welfare’ in the twentieth century
(Murray/Hill 1991, S. 297). Although widely regarded, the Children’s Hearings
System is not without its critics, and, in recent years, there has been serious
consideration by practitioners, academics, children’s organizations and
Government of the way ahead for the Hearings System. It has faced increasing
numbers of referrals of children on care and protection grounds, and there are
real concerns about the provision of adequate services within the context of
limited resources.

Until 2011, the age of criminal responsibility in Scotland was 8 years, one of
the lowest in Europe. Although, in practice, the Children’s Hearings System
gave protection from prosecution to children and young people aged 8—16 years
who offend by retaining them within a welfare-based system, and it was only on

1 The Children (Scotland) Act 1995 now incorporates the Children’s Hearings System
into a wider statute concerned with most aspects of child welfare.
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the instructions of the Lord Advocate in Scotland that children and young people
could be prosecuted in the criminal courts,?2 growing concerns from children’s
rights proponents and legal commentators led to the Scottish Government in-
creasing the age of prosecution to 12 years, whilst retaining the age of criminal
responsibility at 8 years, which means that children aged 8-12 years can still be
referred to the Children’s Hearings System (see section 4. below for more detail ).

1.2 Scotland’s Legal Framework

Scotland, unlike many European countries, does not have a criminal code.
Criminal law is derived from several sources: common law (or case law) based
on long-standing legal rules derived from legal precedent and judicial decisions
on cases; the authoritative works of several 18th and 19th century legal writers,
and; legislation usually in the form of Acts of Parliament, but also including any
other binding international legislation, such as that of the European Parliament,
and the European Convention on Human Rights. Most of the criminal offences
in Scotland are common law offences, rather than statutory offences.

The UK recently underwent a process of Devolution of power away from
London. Until Devolution, the UK national government in Westminster
maintained control over criminal justice and other areas of public and social
policy relating to Scotland, despite the fact that Scotland always has had a
separate legal and education system to England and Wales. Scotland achieved
Devolution in 1999, and this has brought significant changes in political
conditions, and the creation of a new Scottish Parliament. The Scottish Parliament
now has legislative competence over most aspects of the law and the legal
system in both civil and criminal matters, including the prosecution system, the
courts administration and certain judicial appointments. It has authority to
legislate on all devolved matters, and can amend or repeal existing Acts of the
UK Parliament as well as pass new legislation of its own for Scotland. It can
also consider and pass private legislation promoted by individuals or bodies,
such as local authorities.

In mid 2007, following a Scottish general election, the incoming Scottish
National Party changed the name of the executive arm of government in Scot-
land from the Scottish Executive to the Scottish Government. The Scottish
Government Justice Department, under the Justice Secretary, is responsible for
the administration of civil and criminal law and justice, the operation of the
courts, the provision of legal aid and liaison with the legal profession in

2 Section 42(1) of the Criminal Procedure (Scotland) Act 1995 states that “No child under the age
of 16 years shall be prosecuted for any offence except on the instructions of the Lord Advocate, or
at his instance; and no court other than the High Court and the sheriff court shall have jurisdiction
over a child under the age of 16 years for an offence.
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Scotland. The Justice Department is also responsible for the relationship of
Scots law with international law and other legal systems, including those of
other parts of the UK.

Since Devolution, there has been a plethora of legislative, policy and
practice changes, alongside a new emphasis on bottom-up policy development,
multi-agency partnerships and networks within Scotland. Whilst there has been
considerable debate for some time on the problems posed by youth offending, in
many ways mirroring some of the concerns expressed in England and Wales, the
work taken forward to address youth offending has developed and expanded
greatly since Devolution.

In 1999, the Government announced its commitment to review youth justice,
and set up an Advisory Group on Youth Crime to assess the extent and effec-
tiveness of options available to the Children’s Hearings System and the criminal
courts involving persistent young offenders. Their report identified responses to
14-18 year old offenders as requiring most attention (Scottish Executive, 2000),
and put forward recommendations for a strategic multi agency approach which
would seek to balance the needs of the 16 and 17 year old offender with public
concern over the need to address offending behaviour, particularly for what was
understood to be a relatively small number of persistent offenders (circa 2,300)
responsible for a significant amount of offending (i. e. 25% of all crime). Although
the Hearing System can deal with young people up to the age of 18 years, in
practice most young offenders of 16 and 17 are dealt with in the adult criminal
system, constituting a dramatic shift from the holistic ‘needs-based’ approach of
the Hearings system, to an institutionally and conceptually different system
whose main goal is punishment (McNeill/Batchelor 2002; 2004).

Whilst the Report’s recommendations were broadly accepted, they were
never fully realised, as subsequent developments in Scotland began to follow a
more punitive, “correctionalist” agenda, with a ‘toughening-up’ of policy to-
wards young offenders and the introduction of several ‘get tough’ initiatives.

Since 2002, when the UN Committee on the Rights of the Child commented
favourably on Scotland’s approach to youth justice (apart from the low age of
criminal responsibility), the public debate about youth offending has been
accompanied by various plans and strategies by the Scottish Executive (now the
Scottish Government). A number of policy initiatives have been aimed at
enhancing the effectiveness of the youth justice system. The National Standards
for Scotland’s Youth Justice Services3, developed by the Improving the
Effectiveness of the Youth Justice System Group within the Scottish Executive,
were published in 2002, setting out a series of objectives aimed at improving the
quality of the youth justice process and services for children and young people in
Scotland. The standards entail more than procedural compliance; by also implying

3 www.scotland.gov/uk/library5/justice/nssyjs-00.asp.
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objectives they have clear implications for the nature of the services required
and for the ways in which effectiveness should be assessed.

In 2002, Scotland’s Action to Reduce Youth Crime (Scottish Executive
2002a) took forward a key recommendation of the Executive’s earlier review of
youth crime (Scottish Executive 2000), which was that ‘what works’ principles
should be incorporated into an expanded range of services, programmes and
interventions for persistent offenders, and that all of these would be accessible to
the Hearings System, and the criminal prosecution services alike (Scottish
Executive 2000, para. 19). The ‘what works’ paradigm has led to government
prioritization of evidence-based policy and practice, investment in research and
evaluation, and the promotion of accredited programmes for offenders. “What
works’-offender programmes are focused on targeting offender behaviour by
tackling criminogenic needs, rather than generic welfare needs, and tend to
involve planned intervention, over a specified period of time, and are characterized
by a sequence of activities designed to achieve clearly defined objectives.
Because ‘what works’ programmes are aimed at behavioural change, they may
be seen as rehabilitative in nature, yet because they target offending behaviour,
rather than the offender, they have the potential to undermine the more child-
centred approach adopted by social work services. Such approaches are also
heavily influenced by cognitive-behavioural methods of risk assessment, and
social workers in Scotland now undertake risk assessment using standardised
assessment tools (ASSET/YLS-CMI) for all Hearings referrals.

Scotland’s Action to Reduce Youth Crime included a ‘10 Point Action Plan’,
which set out measures to tackle persistent offending by young people (Scottish
Executive 2002a). These included Fast Track Hearings for under 16 year olds; a
pilot Youth Court for persistent offenders aged 16 to 17 years and a review of
the scope for imposing Anti-Social Behaviour Orders, Community Service
Orders and Restriction of Liberty Orders on persistent young offenders, all of
which have been subsequently introduced. The 10 Point Plan acknowledged the
need to tackle, not just the crime itself, but its underlying causes. It had 5 aims, to:

1. Increase public confidence in the youth justice system;

2. Give victims a greater stake;

3. Ease the transition between youth justice and adult court systems;

4.  Provide all young people with the opportunity to fulfil their potential; and

5. Promote early intervention with young children as a preventive measure.

Early intervention was always meant to be an essential element of the
Children’s Hearings System, and, in many ways, the System remains an early
intervention system for those children who would benefit from compulsory
measures of care and protection. The importance of social welfare and
educational intervention to prevent later antisocial or delinquent behaviour was
implicit in the Kilbrandon Report, yet whilst the importance of ‘early years’
investment was stressed it was never coherently reflected in policy or
resourcing. A research review on children and offending in Scotland conducted
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in the mid-1990s maintained that “Early intervention should be acknowledged as
a key guiding principle on which to devise a strategy for preventing crime by
children and young people” (4Asquith et al. 1995). Yet the reality of carly age
provision was found to be “minimal”, not planned on a comprehensive basis,
and “dependant on the goodwill of local authorities” (4squith et al. 1995).

Following Devolution, there has been the recognition of the need for
“increasingly effective universal provision for all children and their families to
reduce or compensate for conditions which expose children to harmful behaviours of
all kinds.” (Scottish Executive 2000). The 10 point Action Plan identified two
key strands of prevention: (i) the provision of educational, cultural, sport and
voluntary activities for all young people to give opportunities to fulfil their
potential, and; (ii) early intervention measures aimed at tackling the root causes
of offending behaviour, through a co-ordinated multi-agency partnership of
Local Authority departments, the police, parents, schools, health and the voluntary
sector. Local youth justice strategy groups are charged with the development of
effective preventative approaches by police, social work departments, schools,
health professionals and so on, to avoid the need for children and young people
to attend a Children's Panel: and to more closely integrate the youth justice
system and an authority's service planning for vulnerable children.

In 2001, the publication For Scotland’s Children highlighted the weaknesses
prevailing at that time in the provision and delivery of services to children,
young people and their families, and made recommendations for the
improvement of services. Recognising the importance of a collective approach
to the planning and delivery of services, the Local Government Act (2003)
placed a duty on local authorities and their partners to develop Community Plans
to bring together the delivery of local services.

The Scottish Executive consultation Early Years Strategy (2003) brought
programmes together in an approach based on the integration of services to meet
universal needs, at the same time as targeting families and children needing
extra support. The strategy built on existing initiatives to promote an integrated
approach to local needs assessment, service planning, and service development
across key agencies (local government, health, voluntary organisations, and
parents). Several separate programmes targeting vulnerable young children were
launched to support the new social justice agenda, and the Scottish Government
supports a range of parenting programmes either directly or in partnership with
other agencies, including Sure Start Scotland, Aberlour Parenting Development
Project4 and Starting Well. The Youth Crime Prevention Fund (£11 million over
3 years) was launched in October 2003, to support new and existing projects that
“reduce and prevent offending by young people through effective early
intervention and by providing a range of support to children at risk of offending,
their parents and families and by offering more effective support to victims.”

4 www.surestart.gov.uk/aboutsurestart/help/contacts/scotland and www.aberlour.org. uk.
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In 2003, following the tragic death of a young girl who was tortured and
beaten by family members, the Government in England and Wales published the
green paper Every Child Matters, which built on existing plans to strengthen
preventative services. Every Child Matters focused on 4 themes:

* Increasing the focus on supporting families and carers.

* Ensuring necessary intervention takes place before children reach
crisis point and protecting children from falling through the net.

*  Addressing issues of accountability and poor integration in social services.

*  Ensuring that the people working with children are valued, rewarded
and trained.

The concerns outlined in Every Child Matters were the broad protection of
young people, and the consultation which followed prompted a debate about the
broader provision and management of services for children, young people and
families. Following the consultation, the Government published Every Child
Matters: the Next Steps, and passed the Children Act 2004, providing the
legislative spine for developing more effective and accessible services focused
around the needs of children, young people and families. Every Child Matters is
UK wide but a number of documents flowed from it which are pertinent to
Scotland, in particular the Quality Improvement Framework for Integrated
Children's Services (Scottish Executive 2006e) and 'Getting it Right for Every
Child' (GIRFEC) ensuring the creating of an action plan for every child going
through the Children’s Hearings System. GIRFEC places the child at the centre
and promises much in terms of tackling the repetition and lack of coherency in
working with young people and their families through use of a single shared
assessment, and a joined up planning and record system.

Along with the expansion of programmes, there has been a major overhaul
of both the organization and management of youth justice in recent years,
signalling an increased managerialism in the sector. Multi-agency youth justice
teams, involving representatives from the police, social work, health services,
the voluntary sector, and the Children’s Reporter, are now involved in strategic
planning and the expansions of services for young offenders. Since 2000/01 the
Executive has provided funding for the 32 regionally-based Local Authorities
specifically for youth justice work. Local Authority youth justice teams have the
responsibility of ensuring that effective, evidence based services are being
delivered which meet the needs of particular areas. This is achieved either
through the delivery of services direct from Local Authority youth justice
practitioners or through the commissioning of services from the many voluntary
organisations involved in the provision of youth justice services.

In November 2004 the Scottish Executive issued Integrated Children’s
Services Planning guidance to local authorities, NHS boards and other planning
partners asking them to draw together their separate plans and priorities for
school education, children’s social work, child health and youth justice into
integrated Children’s Services.
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Another significant development has been the establishment of 8 regionally-
based Community Justice Authorities (CJAs) in Scotland to provide leadership
and strategic direction in the management of offenders.5 Their main role is to
plan, co-ordinate and monitor the provision and delivery of offender services by
local partners, and assess the impact these services have on reducing re-
offending. Their responsibilities include the allocation of resources across
criminal justice social work services. A range of statutory partners work with
CJAs, including the police, the prosecution service (COPFS), the court service,
criminal justice social work services, the prison service, as well as a range of
voluntary organizations which work with offenders and/or their families.

The Reducing Reoffending Programme was established following the
publication of Protecting Scotland’s Communities: Fair, Fast and Flexible
Justice in December 2008. The programme aims to reduce offending and
reoffending and enhance public safety as well as reducing Scotland’s prison
population, which has been steadily increasing despite an overall decrease in
crime rates. The ‘Young People Who Offend’ strand of the programme is
reviewing the current systems, processes and practices in place for dealing with
the offending behaviour of 16 and 17 year olds and those presenting a risk of
serious harm with the aim of reducing the number of young people (under 18)
being dealt with in the criminal justice system and receiving custodial sentences.

The ‘Whole System Approach’ is being developed through the Reducing
Reoffending Programme, and seeks to employ methods to ensure that only those
under 18 who really need formal measures — such as compulsory supervision by
the Children’s Hearings System, prosecution, secure care or custody — are taken
through this process. This is essentially an attempt to put into place a more
streamlined and consistent response to young people that works across all
systems and agencies (the ‘whole system’) which incorporates the introduction
of multi-agency ‘early and effective’ intervention; a more ‘joined—up’ approach
to serious and persistent young offenders’ the introduction of multi-agency
screening to identify opportunities for diversion from prosecution and diversion
from custody; improvements in the use of risk assessment and risk management
planning to support decision making; greater use of restorative justice, and;
greater use of community disposals.

5 The Community Justice Authorities (Establishment, Constitutions and Proceedings
(Scotland) Order, contained in the Management of Offenders (Scotland) Act 2005, pro-
vided for the creation of the CJAs in April 2006.
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2. Trends in reported delinquency of children, juveniles and
young people

The following sections present statistical trend information relating to offending
behaviour by children and young adults in Scotland.® For the purposes of this
paper, procedural legal definitions are used; ‘children’ being defined as under 16
years, and ‘young offender’ as 16-21 years.

All available data sources about youth offending in Scotland have their
limitations. Gathering comparable and reliable information about the numbers of
young people going through the Children’s Hearing System and the criminal
justice system is problematic as some agencies count cases, not individuals (e. g.
number of referrals to the Procurator Fiscal) and some young people commit
more than one offence (and so can go though the system(s) more than once in
any given year). Data about the number, age and gender etc. of offenders only
becomes available within the criminal proceedings data and the conviction data.
An individual may be proceeded against on more than one occasion over the
course of the year, with several charges involved on each occasion. Those under
21 are more likely than older offenders to be convicted on a number of
occasions and hence to be counted more than once. Unfortunately, information
on migrant status is not provided in official statistical information.

2.1 Numbers of referrals dealt with by the Children’s
Hearings System

Using figures from the late 1970°s, Martin, Fox and Murray (1981) found that
almost three quarters of referrals to the Reporter were on offence grounds. To-
day’s figures are dramatically different, as Table I shows. Referrals (on all
grounds) have increased steadily, from 26,862 in 1996/97 to 53,883 in 2005/06,
the highest ever figure. The increase in referrals on non-offence grounds has
been much more marked than that for offences. In 2005/06, 40,931 children
were referred because of concerns about their care and protection, up 9% from
2004/05 and up 179% since 1996/97. A much smaller number, 17,624, were on
offence grounds, up less than one percent from 2004/05 and up 29% since
1996/97 (SCRA 2006). More children are referred to the Reporter because they
have suffered from lack of parental care (17,801 children) than because they
have offended (17,624 children) (SCRA 2006). Clearly, the demand on the Sys-
tem is increasing substantially, although, to put it into perspective, the Hearings
System deals only with 6% of children in Scotland.

6 Where possible, trend information dating back to 1980 is supplied; where this is not the
case, earlier data were either unrecorded, unpublished, or unavailable.
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Table 1: Children Referred to Reporter (offence and non-offence
grounds) 1996/97 and 2005/06
Number of children referred to 1996/97 2005/06
Reporter Number (%) Number (%)
All Grounds Girls 9,349 35 22,533 42
Boys 17,513 65 31,229 58
Total 26,862 100 53,883 100
Non Offence Grounds* | Girls 6,961 48 19,843 48
Boys 7,513 52 20,975 52
Total 14,474 100 40,818 100
Offence Grounds* Girls 2,962 20 4,222 24
Boys 11,589 80 13,392 76
Total 14,551 100 17,614 100
* These figures include children who have also been referred on both offence and
non offence grounds.
Note: The table records numbers of grounds referred to the Reporter, not numbers of

children; an individual child can be referred on several grounds at any one time.
Source:  Adapted from SCRA Annual Report 2005/06.

For the last 20 years, the referral rates on offence grounds have remained
relatively stable for boys (around 40-45 referrals per 1,000 population in the 8-
15 year age group), whilst the rates for girls have risen (from 8 referrals per
1,000 population in 1985 to 12 referrals per 1,000 population in 2000-2001).
The most common age for referral to the Reporter are 14 and 15 years, for both
boys and girls. The types of grounds under which children are referred to the

Reporter are set out in Table 2.

Table 2: Grounds of Referral for Children Referred to the Re-

porter, 2003-2006

Grounds for Referral

Number of children referred

of a Schedule 1 offence*

2003/04 |2004/05 |2005/06
(a.) Beyond control of any relevant person 4,183 4,558 5,107
(b.) Bad associations or moral danger 2,590 3,083 3,004
(c.) Lack of parental care 16,266 16,781 17,801
(d.) Victim of a Schedule 1 offence* 12,929 16,270 17,331
(e.) Member of the same household as a victim 1,788 1,684 1,629
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Number of children referred
Grounds for Referral
2003/04 |2004/05 |2005/06
(f.) Member of the same household as a
Schedule 1 offender 1 1,022 816 876
(g.) Member of the same household as an
. . 23 15 36
incest victim or perpetrator
(h.) Not attending school 3,407 3,137 3,291
(i.) Allegedly committed an offence 16,470 17,494 17,624
(j.) Misused alcohol or drugs 1,611 1,369 1,426
(k.) Misused solvents 44 29 17
(1.) In the care of the local authority, and
. 77 50 36
special measures are necessary
Total children referred** 45,793 50,529 53,883
* Any of the offences in Schedule 1 to the Criminal Procedure (Scotland) Act 1995
(offences against children to which special provisions apply).
*x These totals count every child referred to the Reporter once for the year. A child

may be referred to the Reporter more than once in the year on the same and/or dif-
ferent grounds.
Source:  Adapted from SCRA Annual Report 2005-2006.

Between 1996/97 and 2005/06, the number of children brought to a Hearing
by the Reporter increased by 9% (up from 13,112 to 14,282). The welfare of the
child, using minimum intervention principles is of paramount concern in the
Children’s Hearings System. Decisions are made by a lay tribunal comprising a
reporter and lay panel members. They can: a) take no further action; b) require
the young person to be supervised by a social worker whilst still living at home;
or ¢) require the young person to be supervised in a residential setting. The
number of children made subject to compulsory Supervision Requirements (the
principal outcome of a Hearing) increased from 12,644 in 2006-07 to 13,219 in
2007-08.

2.2 Young people and reported crime

Following a more general pattern across the western world, the sharp increase in
Scottish crime rates in the latter decades of the twentieth century has seen a
gradual lessening and levelling off in more recent years (Scottish Executive
2006a). Overall crime (all ages) has decreased significantly from a peak in 1991,
and remained relatively stable since 2000/01, although some crimes, notably
drug-related crimes, have increased gradually.
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A review of the offender files carried out by the Scottish Criminal Records
Office in 2001 revealed over 76,000 recorded offenders under the age of 21
years (including those whose cases were still pending). According to Audit
Scotland (2002, p. 10) this represents one in twelve young people in Scotland.

Table 3 illustrates estimates provided in a report on crimes committed by
young people (aged 21 and under) in Scotland (DTZ Pieda Consulting 2005).
The report draws on several official data sources, including police recorded
crime statistics, the Scottish Crime and Victimisation Survey, Children’s
Hearings data, and data from the courts. Using this data, it is estimated that 43%
of all crime is attributable to young people aged under 21 years. These crimes
are weighted firmly in favour of public order offences, and low-level theft: fire-
raising (86%), vandalism (75%), theft of motor vehicles (75%), theft by opening
lock-fast places (65%), handling offensive weapons (59%) and housebreaking
(55%). Conversely, young people are less likely to commit crimes of indecency
(41%), other crimes of dishonesty such as fraud and reset (30%) and motor
vehicle offences (26%) (DTZ Pieda Consulting 2005).

Table 3: Estimated proportion of selected crimes due to young
people, 2005
Crime category No. of recorded | % of incidents | No. of recorded
crimes due to young crime due to
people young people
Crimes of violence 16,461 42 6,957
Crimes of indecency 6,552 41 2,705
Crimes of dishonesty 235,668 54 127,284
Fire-raising, vandalism etc 95,470 75 71,953
Other Crime 72,883 39 28,588
All Crime 427,034 56 237,487
All Offences 508,855 33 167,243
All Crimes and offences 935,889 43 404,730

Source:  Adapted from Scottish Executive (2005) Measurement of the Extent of Youth
Crime in Scotland.

Table 4 breaks down these findings by age-category and gender. In keeping
with the international picture, it is estimated that the bulk of youth crime is
attributable to those aged 18-21 (49%), with those aged under 15 disproportionately
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responsible for offences such as fire-raising, vandalism and indecency.” Young
men are responsible for the majority of youth crime (87%), with a far smaller
proportion attributable to young women (13%).

Table 4: Proportion of youth crime due to specific age-groups and
gender (2005)
Crime category 15 years 16-17 18-21 Males | Females
and under| years years in % in %
in % in % in %

Crimes of Violence 24 20 56 90 10
Crimes of Indecency 60 14 27 85 14
Crimes of Dishonesty 34 17 49 85 15
Fire-raising, vandalism 65 12 23 90 10
etc.
Other Crimes 24 16 60 90 10
All Crimes and Offences 36 15 49 87 13

Source:  Adapted from Scottish Executive (2005) Measurement of the Extent of Youth
Crime in Scotland.

2.3 Criminal convictions and young offenders

Paradoxically, the further an offender progresses in the criminal justice system,
the more becomes known about him or her. As the reliability of data on
offenders increases, there is a corresponding decrease in its reliability to
offending per se. Though at this point in the criminal process it is possible to
analyse offending by age and gender, it should be emphasised that the statistics
relate to criminal convictions, rather than crimes. As can be seen from Table 5,
criminal convictions for all age-categories, and for both males and females, have
decreased steadily over the past two decades. Males are far more likely to be
convicted of an offence than females, and the proportions attributable to both
genders have remained relatively constant. The most common age of conviction,
however, varies quite considerably between genders. Where for males the peak
age has remained steady at 18, for females the peak age has fluctuated around
the age of 20. For both males and females, however, the majority of convictions
are attributable to under-21s.

7 The report authors (see DTZ Pieda Consulting 2005, p. 36; para 4.38) make clear that
this finding is anomalous, but do not offer any explanation.



1162 M. Burman, J. Johnstone, A. Fraser, F. McNeill

Tables 6 and 7 disaggregate the figures on criminal convictions by offence-
type, for males and for females respectively, for the years 1996-2006. The totals
listed are total convictions for the gender in question for each offence. As
Table 6 illustrates, though total male convictions for all crime and offences has
decreased significantly over the past decade (from 130,961 in 1996 to 108,189
in 2005-06), under 21 convictions have decreased still more rapidly (from
31,852 in 1996 to 24,413 in 2005-06); a similar trend is in evidence for crimes
of dishonesty over the same time period (8,919 to 3,146 for under-21s; 23,259 to
13,781 for total convictions). Non-sexual crimes of violence have decreased at a
similarly significant rate (1,560 to 588 for under-21s; 4,019 to 1,820 for total
convictions); while crimes of indecency have decreased slightly overall (546 to
542), the rate has increased slightly for under-21s (94 to 116). Over the past
decade crimes of fire-raising and vandalism have increased for under-21s (1,908
to 2,078) while decreasing overall (4,796 to 4,234). Finally, ‘other crimes’
(predominantly drug-related crime and crimes not elsewhere classified) have
increased slightly for under-21s (3,495 to 3,866), and more substantially overall
(11,707 to 14,392).8

For females, Table 7 shows some quite important trends. Overall, female
convictions for all crimes and offences increased notably for the first few years
of this century, before decreasing slightly; convictions for under-21s decreased
steadily over the same period. For crimes of dishonesty, though the overall rate
has decreased slightly over the past ten years (from 4,820 in 1996 to 3,697 in
2005-06), the number attributable to under-21s has decreased more rapidly
(1,046 to 549). In both crimes of indecency and non-sexual crimes of violence,
rates for under-21s and total convictions have shown similar decreases over the
time-period. Both overall and for under-21s, convictions for fire-raising and
vandalism, and other crimes, have increased slightly.

8 Non-Sexual Crimes of Violence: homicide, serious assault, robbery and (pre-2001) han-
dling offensive weapons; Crimes of Indecency includes: sexual assault (from 2002 sub-
categorised as rape and attempted rape, indecent assault), lewd and indecent behaviour;
Crimes of Dishonesty includes: housebreaking, theft by opening a lock-fast place, theft
of a motor vehicle, shoplifting, other theft and fraud; Fire-raising, Vandalism etc in-
cludes: fire-raising, vandalism; Other Crimes include: Crimes against public justice,
drugs, and (2001 onwards) handling offensive weapons.
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3. The sanctions system: Kinds of informal and formal
intervention

3.1 Alternatives to prosecution
3.1.1 Diversion, mediation and restorative justice

Policy direction in Scotland is aimed at prevention and early voluntary
intervention with compulsion only as a last resort and, as such, there are a range
of alternatives to prosecution, including diversion to social work services,
mediation and restorative justice practices. Whilst mediation is less well-
developed in Scotland, the number of restorative justice services for young
offenders are growing.

Diversion is specifically targeted towards key groups of accused in Scotland,
including young offenders. Diversion from Prosecution is the referral of an
accused to social work or other agencies where it is believed that formal
criminal justice proceedings are not necessary (i.e. where there is no overriding
public interest for a prosecution). The accused is then dealt with through
'diversion schemes' which aim to address underlying causes of offending.
Diversion is designed to prevent individuals being prematurely "up-tariffed" into
a custodial sentence and to stop the cycle of offending/punishment before it
starts. The decision as to whether or not an accused should be diverted is taken
by the Procurator Fiscal.

The Report of the Advisory Group on Youth Crime (Scottish Executive,
2000) called for a “greater emphasis on prevention, diversion and the concept of
restorative justice, including the victim perspective” in its youth justice
programme. Policy since then has been to encourage greater use of diversionary
mechanisms. The introduction of restorative approaches, in particular family
group conferences, into youth justice practice has resulted in the development of
new mechanisms for involving parents, families and victims directly in decision
making and in problem resolution for young people. SACRO (Safeguarding
Communities — Reducing Offending) provides services in criminal justice,
conflict resolution and restorative justice and reparation, and the leading
provider of restorative youth justice services in over 20 local authorities. In
addition, there are a number of other providers including local authorities and
other voluntary sector agencies playing a key role in ensuring restorative justice
services are available throughout Scotland.

A family group conference provides a mechanism for making decisions
about how best to deal with a young person's criminal behaviour by involving
them, the victim, and supporters of both, typically brought together with a
trained facilitator to discuss the incident and the harm it has brought to the
victim and to the group of supporters. The conference provides an opportunity
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for participants to consider the facts of what happened; for victims to explain
how they have been harmed and to question the offender. Supporters, in
particular parents and carers, have an opportunity to examine the consequences,
to describe how they have been affected by the incident and how they can
contribute to some resolution. At the end of the conference, the participants can
look to the future by trying to reach an agreement on how the person can make
amends.

3.2 Sanctions

There are 5 young offender institutions in Scotland, geographically dispersed
and often located within an adult prison. Young people can also be housed
temporarily in other adult prisons across Scotland, although this practice is
under review by the Scottish Prison Service. The measures available to a court
in sentencing a person with a charge proved depend on whether the accused is
an adult (21 or over), a young offender (aged 16 but less than 21) or a child
(under 16 or under 18 with a current supervisory requirement from a Children's
Hearing).

There are a range of formal sanctions that may be imposed on young
offenders prosecuted through the criminal courts in Scotland, ranging from
custodial detention to an expanding number of community-based disposals,
including electronic monitoring (tagging). There are also a wide range of
services and ‘dedicated programmes’ that can be imposed by the court, i.e.
offending reduction programmes, addictions services, and alcohol and drug
awareness programmes.

3.2.1 Custodial sentences

Where children aged under 16 years have committed a very serious offence
(such as murder), they will be referred to the Procurator Fiscal, and prosecuted
before a criminal court. This could culminate in one or more of a range of court-
imposed sanctions. For those aged under 21 years, detention is the ultimate
sanction available to the Scottish criminal courts (for those aged over 21 years, it
is imprisonment). Under Section 51 of the Criminal Procedure (Scotland) Act,
1995, young people from the ages of under 16 up to 18 years can be remanded
to secure care when they appear in court rather than a Children’s Hearing. This
often occurs when the child is accused of a serious offence. Those convicted of
an offence and imprisoned under the age of 16 are sent to secure care until their
16" birthday, although the Scottish Government has recently extended the upper
age for secure care in these cases to 18. Thereafter, they are transferred to a
young offender institution (YOI) which houses young prisoners up to the age of
21, and thereafter moved to an adult prison.
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Scotland also has dedicated secure accommodation units, spread across the
country. These are intended to provide secure accommodation for young people
under 16 years in need of care and those who have offended. Most young people
in secure accommodation are placed there on the authority of a Children’s
Hearing, with approximately one third sent as a result of a court order, either
serving a sentence for a serious crime or on remand. Around 250 young people
are placed in secure care every year in Scotland (Johnstone 2010). These units
are run by the local authority and provide a full curriculum of care, delivering a
range of educational, health and behavioural programmes for young people who
are putting themselves or others at risk. Where a young person is subject to a
supervision requirement through the Children’s Hearings System and pleads or
is found guilty in a sheriff or High court, the sheriff is required to request advice
from the Children’s Hearing. If a young person appearing on indictment, who is
subject to a supervision requirement through the Hearings System, receives a
custodial sentence, secure care can be considered as an option. If a young person
is not subject to a supervision requirement but is under 17 years and 6 months,
advice from and disposal by the Children’s Hearing System remains an option to
courts. This could also include a secure order as an alternative to custody, if the
requirements within section 70 of the Children (Scotland) Act 1995 are met,
which are that the child is likely to abscond and/or cause injury to him/herself or
some other person.

Summary of custodial sentences:

* Sentence a young offender to a young offender’s institution (YOI) for
a period not greater than that of imprisonment which the court could
have imposed on an adult.

* Recall to YOI an offender who is under supervision following
detention in a YOI for a previous offence.

* Sentence a young offender under 18 years of age convicted of murder
to detention for an indeterminate period. (The effect of these sentences
is normally detention or further detention in a YOI).

* Sentence a child to a specified period of detention in a place and on
such conditions as Scottish Ministers may direct.

3.2.2 Community sentences

For both young and adult offenders, increasing use has been made of an ever-
expanding list of community-based (non-custodial) sentences in Scotland. There
has also been a focus on forms of surveillance, including the controversial intro-
duction of Restriction of Liberty Orders (RLOs) (monitored by electronic
tagging). Community-based disposals are run by local authority criminal justice
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social workers, who are responsible for the provision of a range of statutory
services to the criminal justice system, including the supervision of offenders
subject to social work disposals imposed by the courts.

Summary of community sentences:

* Impose a Probation Order with or without various conditions including
a requirement to do unpaid work.

* Impose a Community Service Order requiring offender to undertake
unpaid work.

* Impose a Supervised Attendance Order as a disposal of first instance
for those aged 16 and above (piloted in a small number of courts).

* Impose a Restriction of Liberty Order.

* Impose a Drug Treatment and Testing Order.

* Impose a Community Reparation Order (piloted in a small number of
courts).

* Impose an (criminal) Antisocial Behaviour Order.

3.2.2.1  Probation Orders (POs)

Probation is one of the most commonly used community sentences. Offenders
can be placed on probation for a period of between 6 months and 3 years. The
main purpose of probation is to work with offenders to prevent or reduce their
reoffending, and the PO will have an Action Plan in which the offender agrees
to address their offending behaviour and its underlying causes. POs can be used
very flexibly by the courts and additional conditions can be attached regarding
the offender undertaking unpaid work; the offender's place of residence; curfew;
financial recompense to the victim; or attendance at a specialist programme such
as alcohol or drug treatment.

3.2.2.2  Community Service Orders (CSOs)

Alongside Probation9, CSOs remain the most commonly used community sen-
tence. An offender given a CSO is required to carry out unpaid work of benefit
to the community for between 80 and 240 hours in summary proceedings (i. €.
where the Sheriff sits without a jury) and 300 hours in solemn proceedings (i. e.
before a Sheriff and jury). The law restricts CSOs to offences which would
otherwise have resulted in imprisonment or detention.

While a CSO allows the offender to remain in the community it also
requires them to carry out work designed to provide direct benefit to the

9 www.scotland.gov.uk/Topics/Justice/criminal/16906/6823.
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community as a whole, ranging from an individual placement providing
assistance to elderly or disabled people, to group work on outdoor environmental
improvement projects. All work is intended to be challenging and demanding for
the offender and is supervised within a framework of National Objectives and
Standards. These standards require the offender to comply with various
conditions in terms of both their personal conduct and work performance.
Failure to comply with the conditions of a CSO can result in a breach of the
order and the offender being returned to court. In such cases the court has the
power to revoke an order and deal with the offender in any way which would
have been appropriate to the original offence, including imposing a custodial
sentence. CSOs are relatively more common amongst young offenders (84.2
orders per 10,000 population for 18-20 year olds and 60.3 orders per 10,000
population for 21-25 year olds).

3.2.2.3  Supervised Attendance Orders (SAOs)

SAOs were first introduced in Scotland on a pilot basis in 1992 and rolled-out
nationally during the mid to late 1990s following legislative amendments in
1995. The SAO is an alternative to imprisonment for people who default on
court-imposed fines, commanding the support of sentencers and other court
personnel, social work staff and offenders. SAOs provide a community-based
alternative, substituting the unpaid portion of a fine for a period of constructive
activity designated by the social work department. SAOs run for between 10 and
100 hours as ordered by the court (subject to a limit of 50 hours for an out-
standing amount of up to £ 200).

3.2.2.4  Drug Testing and Treatment Orders (DTTOs)

Introduced in 1999, a DTTO is a high tariff disposal for drug-misusing offenders
who might otherwise receive a custodial sentence, and is available to both the
High Court and Sheriff Court. The intention is to tackle those whose offending
is a direct result of their drug-misuse. The DTTO has two objectives: to reduce
the amount of acquisitive crime committed to fund drug misuse, and to reduce
the level of drug misuse itself. DTTOs contain features unique to a community
disposal, including a requirement for regular reviews by the court to enable
sentencers to monitor progress and a requirement that the offender consent to
regular, random drug tests throughout the Order. Importantly the DTTO does
not expect nor require immediate total abstention and a positive test result will
not immediately constitute a breach of the order.
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3.2.2.5 Restricted Liberty Orders (RLOs) and Electronic Monitoring

Electronic tagging and monitoring of adult offenders was first introduced in
1995 under the Criminal Procedure (Scotland) Act which allowed for courts to
impose a RLO, which require the offender to be in a specified place or, if more
appropriate, not to be in a specified place, for a stipulated period of time. The
Antisocial Behaviour etc (Scotland) Act (2004) provided for the introduction of
electronic monitoring for children aged under 16 years, and the courts can now
impose an RLO on a young person restricting them to a specific place for up to
12 hours a day. Children’s Hearings Systems also have the power to impose
conditions restricting the movement of a young person, where that young person
meets the criteria for secure accommodation, that is: that the young person is
likely to abscond and, if so, is likely to be at risk and; is likely to injure him-
/herself or others. Where this occurs, an Intensive Support and Monitoring
Service (ISMS), which is a community based service covering all of the young
person’s needs, is put in place to support these arrangements. ISMS is part of a
disposal for Children’s Hearings to use as a direct community alternative to
secure accommodation, although the use of such a service varies across the
country. Young persons aged 12 or over, receive an intensive, tailored, multi-
agency support package. Where necessary a young person can also be subject to
Movement Restriction Condition, requiring the young person to remain at home
or some other specified location for up to 12 hours per day, monitored by an
electronic tag.

Although the Scottish Government claim that ISMS are designed with
welfare needs of the child in mind, it is hard not to see this and other similar
developments as signalling yet another shift from the welfarist concerns and
ethos of minimal intervention espoused by Kilbrandon. Of significance is that
these measures are being implemented in a context of falling crime rates, and in
which convictions for young offenders under 21 years are decreasing, and
offence referrals to the Children’s Hearings System are relatively stable.

3.2.2.6  Anti-Social Behaviour Orders (ASBOs)

In common with England and Wales, Scotland has also seen the introduction of
deeply contentious Anti-Social Behaviour Orders (ASBOs) which combine
elements of both criminal and civil law. The Anti-Social Behaviour etc.
(Scotland) Act 2004 allows for the imposition of an ASBO (or an interim
ASBO) on young people from the age of 12, although a Children’s Hearing must
be held before such an order is made.

In Scotland, as in England and Wales, such developments must be seen
within the context in which a gradual elision has taken place between the
community safety and youth justice agendas, marking a shift from a more child-
centred focus to a wider focus on the concerns of neighbourhoods and victims of
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crime and incivilities. However, it is important to note that the Scottish approach
to tackling antisocial behaviour by children differs somewhat from that of
England and Wales. In England, the practice of using ASBOs against young
people is widespread with about half of all ASBOs being granted against young
people, and the 'naming and shaming' of children commonplace in a significant
number of areas (Burney 2005). In contrast, the use of ASBOs for 12-15 year
olds in Scotland must complement the Children's Hearing System, which
represents a considerably more holistic, welfare-based approach. Whilst a
breach of an ASBO constitutes a criminal offence, unlike in England and Wales,
children under 16 cannot be detained. Rather he or she is reported jointly to the
Procurator Fiscal and the Children’s Reporter, and possible penalties include a
range of community-based disposals (discussed below).

Anti-social behaviour legislation also has the potential for criminalising
parents, where Parenting Orders are breached. Parenting Orders were introduced
by part 9 of the Antisocial Behaviour etc (Scotland) Act 200410, and implemented
by way of a 3 year national pilot which began in April 2005. A Sheriff may
make a Parenting Order on the application of a Reporter or Local Authority but,
before it can be imposed, parents must have refused to engage voluntarily with
support made available to help improve their parenting.

3.2.3 Other sentences

There are a range of ‘other’ sentences available to the court in sentencing of
young offenders: the court may order an Absolute Discharge (with no conviction
recorded in summary procedure) or, following a deferral of sentence, make no
order; the court may also admonish the offender or make an order to find
caution, or; the court may remit the disposal of a child to a Children's Hearing.

4. Juvenile criminal procedure

Until recently, Scotland had one of the lowest ages of criminal responsibility in
Europe — 8 years. Although in practice, those aged under the age of 16 are
mainly dealt with by the Children’s Hearings System and rarely end up in court,
the very low age of criminal responsibility has been the subject of strong
criticism from the UN Convention of the Rights of the Child, as well as
children’s rights proponents and legal commentators from within Scotland. In
2000, an advisory group to the Scottish Parliament recommended raising the age
of criminal responsibility from 8 to 12 years (children under the age of 8 are
deemed ‘doli incapax’ (incapable of evil)). The Scottish Executive responded and
referred the matter to the Scottish Law Commission for review. In 2002, the

10 www.opsi.gov.uk/legislation/scotland/acts2004/40008-j.htm#102.
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Scottish Law Commission recommended raising the age of criminal
responsibility to 12 years, and these recommendations were incorporated in the
Criminal Justice and Licensing (Scotland) Act (2010), which can be seen as an
attempt to bring Scots law more into line with jurisdictions across Europe. The
Criminal Justice and Licensing (Scotland) Act gained Royal Assent in June
2010 and the relevant provisions came into force in March 2011. Section 52 of
the Act essentially revoked the power of the Crown to prosecute children under
12 in an adult court. This is not quite the same as decriminalisation of those
under 12; rather it confers immunity from prosecution for 8 to 11-year-olds. The
legal presumption that 8 to 11-year-olds could be held to have the mental
capacity to commit a crime remains. Now, no one under the age of 12 can be
charged with an offence. Criminal proceedings against those aged 12 to 16 years
are still strictly controlled by the Lord Advocate’s Guidance.

Unlike in England and Wales, there is no general right of prosecution in
Scotland. The prosecution is undertaken by the Lord Advocate in the interests of
the public as a whole. The police give details of alleged crimes to the local
Procurator Fiscal (the public prosecutor), who decides whether or not to prosecute
and determines the level of court, and so plays an important gate-keeping role.

All that may appear in the media about a criminal prosecution involving an
adult or juvenile accused person, is a fair and accurate report of legal
proceedings, published contemporaneously and in good faith. The Scottish
judiciary takes a very severe attitude toward any potentially prejudicial publicity
before or during the trial.

Where a young person is brought before a court, the case follows the adult
processes of any case being brought on a criminal charge. A duty solicitor is
available to advise and represent those held in custody at their first appearance.
If the offence is so serious it is brought before the High Court, the young person
has the same right to a Defence Counsel as an adult accused person. Legal aid is
available to assist with the costs of court proceedings and legal advice, and
assistance is available to assist with the costs of seeking advice from a solicitor.
Those aged over 12 years are generally considered to be capable of choosing
legal representation to defend legal proceedings, without parental involvement.

There are three levels of criminal court in Scotland. The High Court of
Justiciary (the Supreme Court) tries the most serious crimes (such as murder,
armed robbery, and rape). All High Court cases are presided over by a judge,
with a 15 person jury. Cases in the High Court are prosecuted by Advocates or
Solicitor-Advocates (Advocate Deputes) who are appointed by the Lord
Advocate, in whose name all prosecutions are brought in the public interest. The
High Court can impose a maximum sentence of life imprisonment, and fines of
unlimited amounts. The Sheriff Courts, of which the recently incepted Youth
Courts are a part, deal with less serious offences. There are two methods of
prosecution in the Sheriff Court, solemn procedure (a sheriff with a 15 person
jury) or summary procedure (a sheriff without a jury). Solemn procedure is used
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in serious cases where the charge can attract a custodial sentence in excess of 3
months or a fine of more than £ 5,000. Summary procedure is used in less
serious cases, with sentencing powers restricted to 3 months. The third level of
criminal court is the District court which deals with minor offences under
summary procedure, and which are administered by the local authority. The
maximum sentence that a District court can impose is 60 days imprisonment, or
a fine of £2,500. The legislative basis for most criminal court activity is
included in the Criminal Procedure (Scotland) Act 1995.

Local authorities have a statutory duty to provide services to the court,
including the provision to the court of social enquiry reports (SERs), a form of
social background report on offenders. Prepared and submitted by criminal
justice social workers, SERs provide information on the offender’s
circumstances, character and physical and mental condition, and address issues
concerning the offence and the offending behaviour, in order to inform the
court’s decision-making on case disposal. A range of personal and social factors
are addressed in SERs, including family circumstances, relationships, accommo-
dation, lifestyle, education, health, employment, financial circumstances, as well
as assessing risk of re-offending and risk of harm (Scottish Executive 2000). The
court must always obtain an SER in certain cases. In relation to young offenders,
this is in cases where the offender is aged under 16, or aged between 16 and 18
and is subject to a supervision requirement under the Children’s Hearings
System; where those under 21 face a custodial sentence, or before imposing
certain community disposals.

4.1 The Children’s Hearing System

The Children’s Hearing System (see http://www.childrens-hearings.co.uk/) is
comprised of regionally-based welfare tribunals comprised of lay ‘panels’ of
trained volunteers drawn from the local community,!! which engage all parties,
including the child and the child’s family, in reaching a decision as to whether
compulsory supervision, education and/or training are required.!2 Professional
staff with a social work or legal background work as ‘Reporters’ to the
system.13 Reporters act as gatekeepers to the Children’s Hearings System. The
role of the Reporter is to receive referrals of children and young people and

11 Panel members (aged 18-60 years) are recruited from the public, undergo selection and
training processes, and are appointed by the Secretary of State for Scotland.

12 There is a Children’s Panel for each local area, and currently across Scotland there are
over 2,000 lay panel members.

13 Reporters are employed by the Scottish Children’s Reporter Administration (SCRA)
which was established under the Local Government etc. (Scotland) Act 1994 (c39) to
administer the Reporter service. SCRA is a non-Departmental Public Body of the Scot-
tish Government.
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initiate inquiries into their circumstances, in order to decide whether a Hearing
should be called to consider compulsory measures of care and supervision. The
main source of referrals to the Reporter is the police but other agencies such as
social work or education and indeed any member of the public may make a
referral. On receipt of a referral, Reporters will decide what action to take:
whether the evidence is sufficient to support the grounds for referral and, if so,
whether compulsory measures for supervision might be required.

As previously stated, the grounds (reasons) on which a child can be brought
to a Children’s Hearing are diverse, and include both care and protection and
offence grounds. A Hearing will consider a case where the child and the child’s
parent or guardian accept the grounds for referral stated by the Reporter. Where
the grounds are not accepted, or where the child does not understand them, the
Hearing must either discharge the referral, or: refer the grounds to a Sheriff
Court to determine whether they are established. Where one of the grounds is
that the child has committed an offence, the same standard of proof as that
required in criminal proceedings (i.e. proof beyond reasonable doubt) is applied.
Where the court is satisfied that the grounds are established, the case is remitted
back to the Reporter to reconvene a Hearing.

After acceptance or establishment of the grounds, the Hearing discusses the
grounds and any reports. The aim is to reach consensus about what should
happen, in the best interests of the child, as a result of the Hearing. Normally the
child and the child’s parents (or guardian) must attend the Hearing, and the
parents may bring representatives. A Hearing may appoint a ‘safeguarder’ to
protect the interests of the child where it identifies a conflict between the child
and parents. In cases where complex legal issues are involved, or where the
Hearing may be considering secure accommodation, a legal representative for
the child may be appointed. Other people who may be present include any social
workers involved in the case, a representative from the child’s school or any
other person who the Hearing think might assist.

The welfare of the child is paramount. At all times, the Hearing must be
governed by what it considers to be the ‘best interests of the child.” That is the
‘paramount’ consideration but two other ‘overarching principles’ are also
important: first, the child must be given an opportunity to express his/her views,
and so Hearings are characterised by an emphasis on procedures which attempt
to maximize the participation of children and their families; and second, the
Hearing should not do anything unless it is better for the child than doing
nothing, i. e. a principle of “minimum intervention”. The overall task of the
Hearing is to decide whether or not to order compulsory measures of supervision
for a child and, if so, whether any conditions should be attached. A Children’s
Hearing is an administrative tribunal, not a court of law and thus does not decide
whether the child is ‘guilty’ of the offence; indeed, if there is a dispute over the
facts, the case is referred to court. Currently, child offenders aged between 16-
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17 can be dealt with in the Hearings system, but they are more generally
processed through the courts.14

Broadly speaking there are three main possibilities open at a Hearing. First,
the Hearing can be continued if the panel members feel that they do not have
enough information to reach a decision. Inter alia the Hearing may require the
child to attend or reside at a clinic or hospital etc for up to 22 days for a report to
be prepared. Second, the Hearing may discharge the referral if they are not
satisfied that compulsory measures of supervision are necessary. This means,
essentially, that no further action can be taken against the child as a result of the
offence which led to the referral.

Third, the Hearing may make a °‘supervision requirement’ if this is
considered to be in the best interests of the child. This may be residential
(including secure accommodation) or non-residential. It may require the child to
live at a particular place, or with foster carers, or with a particular family
member. A supervision requirement may also require the child to comply with
certain conditions. For instance, she/he may be required to attend school or a
training unit regularly, or attend a drug or addiction project, or a programme
designed to address offending behaviour, or regularly meet a social worker, or
co-operate with a plan drawn up by a social work department. Compulsory
measures can only be justified when they are in the ‘best interests’ of the child
and local authority social work departments must implement these. In practice,
the majority of Hearings do result in a supervision requirement. The system is
not about punishment, but rather about ‘social education’ and there is a focus on
early and minimal intervention. Nevertheless this is a formal intervention
process requiring due process safeguards for those who are made subjects of it.
Whilst the Children’s Hearing System is characterised by an informal rhetoric it
involves formal legal processes and outcomes.

Prior to a hearing, legal advice may be obtained to inform the child or the
child’s parents about their rights at a Hearing. Legal aid may be obtained for
representation in the Sheriff Court, where a case has been referred to the court
for establishment of grounds. Following the case of Sv Miller 2001 SC 977,
which commented adversely on the absence of legal aid in Children’s Hearings,
it was decided that a proceedings before a Children’s Hearing fall within the
ambit of Article 6 of the ECHR, since a child’s right to liberty, and right in
relation to family law, might be affected. Since that case, legal representation
has been provided free of charge for a child where the issues are legally

14 Although the Hearings System can, in principle, deal with young people up to the age of
18, in practice, it tends to deal with those up to the age of 16, and the police tend to refer
most offenders aged over 16 to the Procurator Fiscal (the public prosecutor in Scotland).
In effect, then, the transition to court takes place at 16 years, although there is an option
for Sheriffs to remit those up to 17 and a half years back to the Panel for advice and/or
disposal.
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complex. The decision as to whether a child should have a lawyer is entirely in
the hands of the Children’s Panel however; there is no statutory mechanism by
which a child can compel, or even request, the appointment of a solicitor, nor
refuse the services of a solicitor appointed by the Panel.

Both the child and the child’s parents (or other relevant person) have the
right to appeal to the Sheriff Court against the decision of a Hearing. This will
be granted if the Sheriff is satisfied that the decision was “not justified in all the
circumstances of the case”. The decision of the Sheriff may be appealed, but
only on a point of law, to the Sheriff Principal or the Court of Session.

4.2 Persistent young offenders and Fast-Track Hearings

A key national target of the Scottish Executive was to reduce the numbers of
persistent young offenders, defined as a young person with five offending
episodes within a six month period. The delivery challenge was to achieve this
target of reducing the number of such offenders by 10% by 2006. The reasons
given for targeting young people who offend persistently were that not only that
they account for a disproportionate quantity of offences, but they were also
growing in number by contrast with a stable pattern for infrequent offenders (SCRA
2006). Furthermore, Children’s Hearings panel members and professionals
involved in the Hearings system believed it worked least well for young people
who offend seriously or persistently (Hallett et al. 1998), and that there was a
risk of such offenders graduating to adult court (Waterhouse et al. 2000).

A baseline data report indicated the extent of the challenge faced by all
those involved in reducing persistent offending by young people, and
simultaneously provided the basis for performance management information
(PA Consulting 2004). The report showed that 7% of young people referred to
the Reporter on offence grounds were persistent offenders as defined, and that
group were responsible for a third of offence referrals (2004: 3-4). The relatively
small number of young people involved in persistent offending (between 1,300
and 1,400), are seen to be responsible for a disproportionate level of crime and
antisocial behaviour in a number of local communities throughout Scotland
(SCRA 2006, p. 9). The national target of a 10% reduction in the number of
persistent young offenders was not achieved; indeed the number increased
nationally by 16% between 2003-04 and 2005-06. Whilst efforts continue across
many fronts and agencies to achieve a new target reduction of a further 10% by
2008, the most recent data, for 2006-07, shows a continuing rise in numbers.

A Fast-Track Hearings pilot was introduced in a number of sites in early
2003, targeting persistent offenders under 16. Fast Track Hearings were
distinguished by the speed with which referrals were processed. The main aim
was to improve practice, processes and outcomes with respect to the ways that
the Hearings System and associated services dealt with young people who
persistently offend. Particular objectives were to: speed up the time taken at
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each stage of decision-making (and hence for young people to see the
connection between their actions and the official response); promote more
comprehensive assessments including appraisals of offending risk; ensure that
all young people who persistently offend and who require an appropriate
programme have access to one, and; reduce re-offending rates as an overall
result of the efforts made in such cases. An evaluation showed that, in most
respects Fast Track was largely meeting its objectives, in that the findings were
positive with regard to reduced time-scales and other aspects such as assessment
and action plans, but much less so with regard to impact on offending trends
(Hill et al. 2005, p. 25). However, Fast Track Hearings were scrapped shortly
after the evaluation, despite assurances from Scottish Ministers that Fast Track
resources should be given to all Local Authorities to help them meet national
standards for youth justice and to improve the quality and timeliness of the
system nationally.

4.3 Youth courts

The minimum age that an offender may be dealt with as an adult is 16 years and,
unlike other parts of the United Kingdom, Scotland deals routinely with young
people aged 16 and 17 in criminal justice proceedings. A Sheriff Youth Court,
with designated Sheriffs, was introduced for ‘persistent young offenders’ aged 16
and 17 in 2003. This initiative was proposed as a means o